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U. S. Coast Guard Reserve + 


Certain provisions of the Bill H. R. 1012, introduced 
in the 78th Congress, pose interesting questions of 
constitutional power. The proposal makes several amend- 
ments to the Civil Aeronautics Act of 1938,’ and marks 
the end of the air transport industry’s recent respite from 
legislative activity. 

Section 16 of the Bill provides for the insertion of a 
new title (Title III-A) in the Act.’ This new title con- 
tains legislative findings and a declaration of policy with 
respect to the new matter thus proposed for insertion. 
The proposed findings states that an airport zoning pro- 
gram is necessary in order to assure the proper develop- 
ment of military aeronautics, air commerce and the Postal 
































* This article was completed in September, 1943. In October, 1943, the House 
of Representatives Committee on Interstate and Foreign Commerce reported 
favorably H. R. 3420 (H. Repr. No. 784, 78th Cong. (1943) ) which is its substi- 
tute for H. R. 1012 upon which the author of this article comments. The 
author’s wartime duties have precluded consideration of the provisions of the 
substitute Bill but his discussion of the fundamental constitutional issues relating 
to federal airport zoning is still of paramount importance. [Ep.] 

+ The statements made in this article are the personal views of the author and 
do not necessarily represent the views of any government service or department. 

152 Stat. 977 et seq. (1938), 49 U. S. C. § 401 et seg. (1940). 

2 Section 16 of the Bill as reported by the House of Representatives Committee 
on Interstate and Foreign Commerce. H. R. 1012, 78th Cong. (1943); see also 


Rept. 124, 78th Cong. (1943). Proposed revisions are discussed infra 
note 107. 
[1] 
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Service, and to protect the already stupendous public in- 
vestment in landing areas and other air navigation facili- 
ties. The proposal declares that a unified program for 
regulation of the height and location of structures and 
objects of natural growth in the vicinity of landing areas 
is necessary in order to prevent impairment of the ad- 
vancement of aerial navigation. 

The proposed legislation utilizes delegated power to 
achieve its objectives.* The Administrator of Civil Aero- 
nautics is required to formulate and maintain a national 
airport zoning program which will meet the actual and 
anticipated technological developments in aeronautical 
equipment and airline operations procedures. After this 
national program has been formulated, the Administrator 
is directed to attempt to secure the codperation of appro- 
priate local governmental units in maintaining and carry- 
ing out the objectives of the Act. If, however, he finds 
that such codperation is unavailable for any reason, he is 
directed to take action himself to accomplish the objec- 
tives of the Act and successful maintenance of the pro- 
gram. 

Section 3104 contains the mechanical provisions with 
which the objectives of the Act are to be achieved. The 
Administrator is required, after consideration of all rel- 
evant factors, to establish, by zoning order, an “air safety 
area” and file a description thereof in the local office 
where muniments of title for the area are recorded. After 
the area has been prescribed he is then to promulgate 
reasonable regulations governing the maximum height 
above which structures and objects of natural growth 
within the “air safety area” and on the landing area may 
not be built or allowed to grow. These regulations must 
also be filed in the local land office. 


8 The question of delegation is not explored herein. The standards set out in 
the act as a guide to administrative action seem to meet the constitutional require- 
ments. United States v. Grimaud, 220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 
ae: re Buttfield v. Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 L. ed. 

25 (1904). 
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Enforcement provisions of the Bill prohibit the owner 
of a structure or object of growth within the “area” from 
causing building or permitting growth above the height 
allowed by the regulations. In the event that such growth 
or building is permitted or caused, the Administrator is 
authorized, after notice and hearing, to order that the 
owner take whatever steps are necessary to correct these 
violations. Wherever a structure or object of natural 
growth is violative of the regulations at the time the regu- 
lations are issued, the Administrator is empowered after 
notice and opportunity for hearing to require such alter- 
ations as will achieve conformity with the regulations. 

Where an owner is required to alter his property by any 
order entered pursuant to the Bill he is entitled to just 
compensation. Such compensation is to be determined 
by the Administrator* after notice and opportunity for 
hearing. In determining just compensation, the Admin- 
istrator is required to include the value of the property 
and facilities affected, the cost of changes in, or the relo- 
cation of, and reimbursement for the loss occasioned in 
the operation of such property or facilities. Where no 
alteration of existing property is required and only the 
use of property is affected, no provision is made for com- 
pensation. 

Emergency orders are allowed in certain situations 
without requiring notice and hearing but the hearing on 
compensation can never be dispensed with. The Admin- 
istrator is equipped with the necessary procedural powers 
in order that he may conduct his administrative proceed- 
ings. Both zoning orders and compensation orders are 
subject to judicial review by petition to the United States 
district courts in the district where the subject of the peti- 
tion is located. 


4 No authority has been found which denies the power of an administrative 
officer to determine “just compensation.” All the requisition statutes in 
World War I contained such a provision. It is being used consistently in this 
war. See 55 Stat. 242 and 742 (1941). If opportunity is given to seek judicial 
review of the administrative determination, no constitutional barrier appears 
to exist. 
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The proposed statute is not without a history.’ Several 
states have statutes enabling municipalities to take action 
to protect landing areas from obstruction.° Passage of 
these statutes, and municipal action after passage, has been 
impeded by local political considerations. The standards 
employed are not uniform. Dependence on state regu- 
lation alone has not produced the desired result.’ 

The proposed statute contains a provision which con- 
nects the problem of airport zoning with federal grants- 
in-aid of airport construction and maintenance. ‘The 
proposal requires the Administrator to exercise a com- 
plete veto power in the expenditure of federal funds for 


5 The proposal has many interesting legislative precedents. Examples of non- 
physical burdens to interstate — ws the Fair Labor Standards Act 
of 1938, 52 Stat. 1060 (1938), 29 U. S. C. §§ 201, 219 (1940); National 
Labor Relations Act, 49 Stat. 449 (1935), 29 U.S.C. §§ 151-166 (1940). An 
example of removal of physical obstructions is found in Rivers and Harbors 
Act of 1890, 26 Stat. 426, 455 (1890), held valid in Philadelphia Co. v. Stimson, 
223 U. S. 605, 32 Sup. Ct. 340, 56 L. ed. 570 (1912). In the “Weeks Act” the 
Forest Reservation Commission was authorized to condemn land on the water- 
shed of navigable streams and er reforestation activities to protect the 
flow, 36 Stat. 961 (1911), 16 U. C. § 513 (1940), upheld in United States 
v. Griffin, 58 F. (2d) 674 (W. > "Va. 1932). See also the Fencing Act, 23 
Stat. 321 (1885), 43 U. S. C. § 1061 (1940), upheld in Camfield v. United States, 
167 U. S. 518, 17 Sup. Ct. 864, 42 L. ed. 260 (1897) ; and Section 13, Selective 
Service Act of 1917, 40 Stat. 76 (1917), upheld in McKinley v. United States, 
249 U. S. 397, 39 Sup. Ct. 324, 63 L. ed. 668 (1919); and 55 Stat. 583 (1941), 
18 U. S. C. Supp. II, § 518a (1942). Executive precedent is also available. 
President Wilson in 1917 prohibited flight without authorization in the “air 
domain” of the United States, because it was an “air space reservation.” The 
order was not rescinded until 1922; WoopnHouse, TExTBooK oN AERIAL Law 
(1920) 141. 

6 Ata. Cope (Michie, 1936 Cum. Supp.) c. 42A, § 1738 (14); Ark., Acts of 
1941, Act 116; Conn. Gen. Strat. (Rev. 1935) c. 185, § 3096; Fra. Gen. 
Laws (1937) c. 17708, §§ 9-10 and (1939) c. 19539; IpaHo Cope (1940 Supp.) 
§§ 21-601—21-604; Inn. Rev. Stat. (St. Bar Ass’n Ed., 1941) c. 24, § 23.96 
and c. 15%, §§ 38-48; Inv. Stat. ANN. (Burns, 1933) c. 4, § 14-407; Iowa 
Cope (1935) c. 528, § 12396 (9); Kan., Laws ‘ 1941, c. 139; La. GEN. 
Stat. (Dart, 1938) § 1-27.7a; Me., Laws of 1931, c. 213 and Laws of 1941, 

c. 142; Mp. Ann. Cope (Flack, 1939) art. 1A, gg’ s6- 67; Mass. GEN. Laws 
(1939) c. 412 and (1941) c. 537; Micu. Comp. Laws (Mason, 1940 Cum. 
Supp.) § 10—4835-2; Miss., Laws of 1942, S. B. No. 163; Mon, Laws of 
1939, c. 12; Nes. Comp. Stat. (1941 Supp.) § 81-7602; 'N. H. Pub. Laws 
(1929) c. 90 and (1941) c. 145; N. M., Laws of 1941, c. 171; N. Y. Cons. 
Laws (McKinney) c. 23, § 355; N.C. Cope (1941 Supp.) §§ 191 (cc) to 191 
(kk); Oxza. Start. (1941) 8§ 3—11-14; Ore. Comp. Laws Ann. (1940 
§§ 45—505-508; Pa. Stat. ANN. (Purdon, 1941-42 Supp.) § 2—1503; S.C, 
Laws of 1942, Governor’s No. 579; S. D., Laws of 1943, H. B. 85; Tex., Laws 
of 1939, c. 4; Wyo., Laws of 1939, c. 110. For a detailed study see Hunter, 
Survey or Arrport ZONING LEGISLATION, Rept. No. 21 (June, 1939), and 
Hunter, Airport Legal Developments (1941) 12 J. Arr L. anp Com. 148-162. 

7 Tue Arrport Survey, p. 34, H. Doc. 245, 76th Cong. (1938): “Not only 
are there few state statutes but where discretion is left with the municipalities 
nothing is done with it.” 





FEDERAL AIRPORT ZONING 5 


construction or improvement of airports by local govern- 
mental units unless they guarantee that the proposed con- 
struction will be provided with hazard protection equal 
to the minimum requirements of the federal statute. This 
is an expansion of a power which the Administrator 
already possesses.® 

It is the purpose of this article to explore the constitu- 
tional foundations of the proposed enactment. The exis- 
tence of federal power in the premises is of paramount 
importance, but the questions of “due process” and “just 
compensation” raised by the compensatory provisions of 
the Bill also provide interesting and important questions 
of constitutional interpretation. 


THE EXISTENCE OF FEDERAL POWER 


It is submitted that Congress has authority to enact the 
proposed legislation. Power in the premises can be found 
in three provisions of the Constitution; the Commerce, 
War and Postal clauses. The interrelation of these three 
clauses in assessing federal power in the field of air trans- 
port is quite obvious. There are, however, several con- 
cepts which are obstacles to clear thought and which 
should be examined. Aviation’s early legal history was 
studded with argumentation concerning the existence of 
any federal power over aeronautics. The lawyers expe- 
rienced trouble with a shadowy fear that aviation was a 
local concern and legislation concerning it was an exercise 
of “police power” reserved to the states. This caution was 
based on the doctrine attributing independent vitality to 
the Tenth Amendment.” The Supreme Court had first 
intimated the existence of this governmental “no man’s 


8 The validity of a “grant in aid program” is not explored. For an exhaustive 
study see (1941) 10 Gro. Wasn. L. Rev. 64. 

®It was first thought that a constitutional amendment was required. Lee, The 
Air Commerce Act of 1926 (1926) 12 A. B. A. J. 371; (1922) 47 A. B. A. 
a HANDBOOK OF COMMISSIONERS ON UNIFoRM StaTE Laws (1922) 
Dp. L 

10 Wm. P. McCracken, address at First National Air Institute Meeting, De- 
troit, Oct. 11, 1922. 
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land” in Collector v. Day,” and the doctrine reached full 
constitutional dignity in Hammer v. Dagenhart.* The 
American Bar Association’s reports indicate the strength 
of this feeling. Though unused, mightily disputed,” 
and comparatively new, the doctrine raised grave consti- 
tutional doubts in many minds. It lay quietly in the 
books for twenty years, and after a temporary recrudes- 
cence in 1935, all doubt was resolved by the decision 
three years ago in United States v. Darby.’ In that case 
wage and hour regulations authorized by the Congress 
were upheld as a constitutional exercise of the power over 
commerce, and Mr. Justice Stone, in deciding the case 
destroyed the doctrine, observing that the Tenth Amend- 
ment meant what it said, that it was “but a truism” which 
stated that “all is retained which has not been surren- 
dered.” * 

But the argument based on “police power” was really 
unfounded when first urged. A power, seldom called 
“police power,” but in nearly every respect similar to it, 
has long been recognized to exist within the ambit of all 
granted federal authority. Federal “police power’ is 
utilized to protect interstate commerce from competition 
with goods produced under substandard labor condi- 
tions,” to exclude lottery tickets,* adulterated foods and 
drugs’ and intoxicating beverages” from interstate com- 
merce, and to guarantee the right to bargain collectively 
to employees engaged in work affecting interstate com- 


1178 U. S. 113, 20 L. ed. 122 (1871). 

12 247 U. S. 251, 38 Sup. Ct. 529, 62 L. ed. 1101 (1918). 

13 Mr. Justice Holmes’ “now classic dissent” in the Dangenhart case, provided 
the basis of disputation. 

14 See, among other decisions in the October Term, 1935, Hopkins Federal 
Savings & Loan Ass’n v. Cleary, 296 U. S. 315, 56 Sup. Ct. 235, 80 L. ed. 251 


S. 100, 61 Sup. Ct. 451, 85 L. ed. 4 . 
16 United States v. Darby, supra note 15, p. 
17 United States v. Darby, supra note 15. 
18 Champion v. Ames, 188 U. S. 321, 23 Sup. Ct. 321, 47 L. ed. 492 (1903). 
po eae Egg Co. v. United States, 220 U. S. 45, 31 Sup. Ct. 364, 55 L,. ed. 
20 Hamilton v. Kentucky Distilleries, 251 U. S. 146, 40 Sup. Ct. 106, 64 L. ed. 
194 (1919). 
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merce.” The motive or purpose of an enactment is held 
to be unimportant. If the commercial regulations do not 
infringe a constitutional prohibition, it is within the 
plenary power conferred by the Commerce Clause. Long 
ago Congress exercised a sort of “police power” to free 
the Ohio River of obstructions,” and in 1890 delegated 
authority to the Secretary of War which enables him to 
maintain the integrity of the nation’s waterways as com- 
mercial highways.” Nor is this power confined to the 
field encompassed by the commerce clause.* The Fed- 
eral government uses similar power to deny use of the 
mails to fraudulent,” illegal ** and subversive” undertak- 
ings. The limits of this vague and ill-defined concept 
have not been adequately explored, but if “police power” 
is needed, the Commerce Clause certainly grants author- 
ity to, and possibly requires, Congress to protect the integ- 
rity of the navigable air-space. 

The power to regulate commerce is expressly vested in 
the Congress.” It may be exercised completely and with- 
out limitations, except as limitation rises from the Con- 
stitution itself. The power is paramount, plenary and 
preémptive when exercised. The clause authorizes the 
Congress, not only to regulate actual commercial traffic, 
or intercourse, but to act on all the incidents of such inter- 


21N. L. R. B. ‘ ” & Laughlin Steel Corp., 301 U. S. 1, 57 Sup. Ct. 615, 

81 a ed. 893 (193 
22 AMBLER, ee iii In Ou10 VALLEY (1932). This interesting work 

suggests several grounds on which an analogy may be based between navigable 
waters and navigable air-space. When the appropriations for the river were dis- 
continued it fell into disuse. See Ambler, op. cit. supra p. 396 et seq. This 
matches federal experience with the airways in the 1933-34 “starvation period.” 
See for matching federal experience with the airways. THE Arrport SuRVEy, 
supra note 7; 1 EASTMAN, FEDERAL Alps TO TRANSPORTATION 160. 

23 Rivers and Harbors Act of 1890, supra note 5 

24 McKinley v. United States, supra note 5. The case upheld administrative 
regulation making prostitution a criminal offense within a zone drawn by the 
Secretary of War. The action was taken under the war powers pursuant to 
statute. 

25 Jones v. S. E. C., 79 F. (2d) 617 (C. A. A. 2d, 1935). 
1937) E. C. v. Crude Oil Corp. of America, 93 F. (2d) 844 (C. C. A. 7th, 

27 U. S. ex rel. Milwaukee Social Democratic Pub. Co. v. Burleson, 255 U. S. 
407, 41 Sup. Ct. 352, 65 L. ed. 704 (1921). 

28 CONSTITUTION OF THE Unitep Srates, Arr. I, Src. 8. 
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course and to take whatever action it deems necessary to 
foster and protect it. It was early said in Gibbons v. 
Ogden” that the power to regulate commerce is the power 
“to prescribe the rule by which commerce is governed.” 
After a review of the cases intervening, the now Chief 
Justice, speaking for the court in United States v. Darby, 
said: “Whatever their motive and purpose, regulations 
of commerce which do not infringe some constitutional 
prohibition are within the plenary power conferred on 
Congress by the Commerce Clause.” * (Italics supplied. ) 
Three years before Chief Justice Hughes had summar- 
ized the principal cases, saying: 
The fundamental principle is that the power to regulate com- 
merce is the power to enact ‘all appropriate legislation’ for ‘its 
protection and advancement’; . . . to adopt measures ‘to pro- 


mote its growth and insure its safety’; . . . ‘to foster, protect, 
control and restrain.’ (Italics supplied.)** 


A legislative proposal requiring the removal of obstruc- 
tions in an “air safety area,” and imposing building re- 


strictions by regulation in such “area” appears open to 
three possible objections. It might first be argued that 
the Commerce Clause contemplated no grant of power 
over aviation when it was drafted by the founding fathers. 
This argument proves most insubstantial when examined. 
While the Convention sat in Philadelphia, commerce be- 
tween the colonies moved, if at all, by water or stagecoach. 
If it be argued that air navigation is not included in the 
grant of power over commerce, it must necessarily be 
argued that power over the media of commerce then 
known to science was all that the grant contemplated. 
This argument, if accepted, condemns as illegal one hun- 
dred years of legislative history in railway transportation, 


299 Wheat. 1, 9, 6 L. ed. 23 (1824). 
30 Supra note 15, p. 115. 


31N. L. R. B. v. Jones & Laughlin Steel Corp., supra note 21, p. 36. See also 
Dayton-Goose Railway Co. v. United States, 263 U. S. 456, 44 Sup. Ct. 169, 
68 L. ed. 388 (1923). 
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and ignores many an instructive dictum and decision by 
the Supreme Court.” 

The power of Congress is not determined by the char- 
acter of the highway and regulation of commerce implies 
as much regulation, and as far-reaching power, over arti- 
ficial as over natural highways. Constitutional power 
is to be found, as the Court has always found it, in the 
factual circumstances underlying the legal problem. In 
Marshall’s time, it was apparent that facts required fed- 
eral regulation of sea-borne intercoastal commerce.” 
Facts now compel the conclusion that federal power can 
most capably cope with the problems presented by the 
dynamics of air transport. A strong current of authority 
supports the conclusion so ably stated in Deb’s case,” that 
the commerce power “operates today upon modes of inter- 
state commerce unknown to the fathers, and it will oper- 
ate with equal force upon any new modes. . . which the 
future may develop.” 


Long-standing practice approves congressional action . 


to foster, and even to create, new channels of traffic for 
commerce between the states. Congress may charter rail- 
roads, authorize canals, and construct roads and bridges.” 
Specific mention of aviation is not needed to give Con- 
gress complete authority to regulate, foster and protect 
it and its operations under the power granted in the Com- 
merce Clause. 


The second argument against the validity of the pro- 


82 Notably see B. & O. Ry. Co. v. Maryland, 21 Wall. 456, 470, 22 L. ed. 678 
(1875), and Monongahela Navigation Co. v. United States, 148 U. S. 312, 342, 
13 Sup. Ct. 622, 37 L. ed. 463 (1892). 


33 Monongahela Navigation Co. v. United States, supra note 32. 


34 In Gibbons v. Ogden, supra note 29, the Court had before it a license issued 
pursuant to the Coasting Act. 


85 In re Debs, 158 U. S. 564, 591, 15 Sup. Ct. 900, 39 L. ed. 1092 (1895). 


86 Tuxton v. North River Bridge Co., 153 U. S. 525, 14 Sup. Ct. 891, 38 
L. ed. 808 (1894) ; Wilson v. Shaw, 204 U. S. 24, 27 Sup. Ct. 233, 51 L. ed. 351 
(1907); United States v. Jones, 109 U. S. 513, 3 Sup. Ct. 346, 27 L. ed. 1015 
(1883) ; California v. Central Pac. Ry. Co., 127 U. S. 1, 8 Sup. Ct. 1073, 32 
L. ed. 150 (1888). 
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posed statute is a trifle more difficult of disposition. It 
could be urged that the proposed legislation transgresses 
the boundaries of federal power to regulate and control 
matters that are patently intrastate. This argument is 
really the old police power “bogey” which Mr. Chief 
Justice Stone so ably disposed of in the Darby case. It 
must be granted that nothing is more intimately associated 
with local government than the land laws and that the 
proposed statute openly regulates the use of land; but 
even so, rights in land are not secure when they contravene 
the federal power over commerce. Even the sovereignty 
of a state will not avail against a proper exercise of the 
commercial powers of Congress.” 


An obstruction to commerce in the navigable air-space 
is a very real “burden” on the free flow of interstate com- 
merce. It has long been settled that where federal regu- 
lations cannot be applied to protect interstate commerce 
from burdensome activity without affecting intrastate 
transactions, the federal regulation may be applied to the 
whole. In Southern Ry. Co. v. United States,* the Su- 
preme Court upheld the Safety Appliances Act over the 
objection that it applied to purely intrastate traffic. This 
decision was closely followed by the Shreveport case.” 
There Mr. Justice Hughes laid down the rule that the 
Federal government may control both the intrastate and 
interstate transactions of a carrier, where the two are so 
closely intertwined that regulation of intrastate operation 
is necessary for the complete protection of interstate com- 
merce. Cases decided since Shreveport have uniformly 
followed and reiterated the doctrine. It was utilized in 
a decision involving the air traffic rules issued pursuant to 


87 Sanitary District of Chicago v. United States, 266 U. S. 405, 45 Sup. Ct. 
176, 69 L. ed. 352 (1925). 


38 222 U. S. 20, 32 Sup. Ct. 2, 56 L. ed. 72 (1911). 
39 234 U. S. 342, 34 Sup. Ct. 833, 58 L. ed. 1341 (1914). 
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the Air Commerce Act of 1926.*° It is argued that com- 
plete regulation of aviation was not attempted in that 
statute, but Congress went much further in 1938," and its 
power to pass that enactment has yet to be challenged. In 
the Darby case, the Court said that Congress, having 
adopted the policy of excluding from interstate com- 
merce all goods produced under substandard labor condi- 
tions, might choose any means reasonably adapted to at- 
tain that end, even though the means involved control of 
intrastate activity. The cases emphasize the Court’s cri- 
terion. The source of the injury is not the measure of 
congressional power; rather, it is the effect of that injury 
on commerce between the states. The apparent test of the 
proposed enactment is whether it attempts to secure inter- 
state air-borne commerce from actual interference. Con- 
gress adopts the policy of excluding hazardous obstruc- 
tions from the navigable air-space in its declaration of 
policy in the proposed legislation. Having announced 
this policy, the powers granted the Administrator are cer- 
tainly an appropriate method of securing execution of 
this policy. 

A third objection might be based on the proposition 
that the commerce power does not contemplate protection 
of the medium in which commercial intercourse moves. 
At least a partial answer to this contention is found when 
an examination is made of the basis on which Congress 
asserted jurisdiction over air commerce in the Air Com- 
merce Act of 1926. The House Committee wrote: 


The public right of flight in the navigable air-space owes its 
source to the same constitutional basis which . . . has given 
rise to a public easement of navigation in the navigable waters 

. regardless of the ownership of the adjacent or subjacent 
soil.*? 


40 Neiswonger v. Goodyear Tire & Rubber Co., 35 F. (2d) 761 (N. D. Ohio 
1929); but see Smith v. New England Aircraft Co., 270 Mass. 511, 170 N. E. 
385 (1930); Sheboygan Airways v. Industrial Commission, 209 Wis. 352, 245 
N. W. 178 (1932); see also Notes (1930) 69 A. L. R. 316; (1933) A. L. R. 
333; (1935) 99 A. L. R. 173. 

41 Civil Aeronautics Act of 1938, supra note 1. There is no reported decision 
which shows evidence that the invalidity of this statute was urged. 

42H. Repr. 572, 69th Cong. (1926); see also S. Repr. 2, 69th Cong. (1926). 
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And peculiarly enough, the Conference Report, in dis- 
cussing the power given the Secretary of Commerce to 
establish minimum levels of flight, said: 

These altitudes would vary with the terrain and location of 


cities and would coincide with the surface of the land or water 
at airports.** 


Cases decided under the Act upheld this congressional 
estimate of power.“ 

The railroad and highway decisions are even more ex- 
plicit. In an early opinion, the Court said that the Fed- 
eral government could authorize a private corporation to 
build a national highway and a bridge, and chose the 
Commerce Clause, connecting it with the postal power, 
as a basis for upholding the statute.** It is clear that the 
Federal government has authority to protect the medium 
in which commerce moves from obstruction. Indeed, the 
Court has said that itis one of the duties of a government 
to remove obstructions from the highways under its 
control.“ 

If doubt remains, it is silenced by the long line of cases 
which upheld legislation authorizing elimination of ob- 
structions to navigation in the commercial waterways.“ 
These cases have a double significance when it is remem- 
bered that congressional power over navigable waters, 
like congressional power over air commerce, is not ex- 
pressly granted in the Constitution, but, rather, is by im- 
plication read into the Commerce Clause, and derives 
from that clause alone. These decisions uniformly hold 
that the power of Congress is complete, and that congres- 


43 H. Repr. 1162, 69th Cong. (1926). Pursuant to this provision the Secretary 
of Commerce prescribed as minimum safe levels of flight 500 feet over open 
country and 1,000 feet over cities, “except where indispensible to an industrial 
flying operation.” Arr CoMMERCE RecuLaTions, Chap. 7, sec. 74(g). 

44 Swetland v. Curtis Airports Corp., 55 F. (2d) 201 (C. C. A. 6th 1932), 
tnt Py part 41 F. (2d) 929 (N. D. Ohio 1930) ; and see cases cited supra 
note 

45 California v. Central Pac. Ry. Co., supra note 36. 

46 In re Debs, supra note 35. 

47 See cases cited supra note 36, and Gibson v. United States, 166 U. S. 269, 
17 Sup. Ct. 578, 41 L. ed. 996 (1897) ; Philadelphia Co. v. Stimson, supra note 
5; Gibbons v. Ogden, supra note 29, and other cases too numerous for citation. 
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sional judgment on the fact of obstruction and the neces- 
sity for removal is final and conclusive. The Court’s 
position is well expressed in Ashwander v. T. V. A., 
where the cases are reviewed. 

The power to regulate interstate commerce embraces the 
power to keep the navigable rivers of the United States free 
from obstruction to navigation and to remove such obstructions 
when they exist.** 

The persuasive value of these decisions is enhanced when 
it is remembered that the power of the Federal govern- 
ment to assert an easement in favor of the public right 
of navigation in the navigable waters, and to prevent 
obstructions of that medium, exists regardless of the own- 
ership of the land submerged by the water or of the land 
comprising the shore; regardless of the ownership of, or 
the usufructary right in, the water or waterspace itself.“ 

The power of Congress over aviation as a mode of com- 
mercial intercourse between the states is as broad as the 
power over other forms of commerce. The Congress hav- 
ing determined that the air-space is an avenue of com- 
merce, may take whatever steps it deems necessary to 
secure the integrity of the air-space for commercial flight, 
if its action is reasonably adapted to achieve the desired 
result, and does not contravene the basic limitations. 

As the horizons of military aviation broaden, the com- 
mon sense of congressional concern with the protection of 
military landing areas from hazardous obstruction be- 
comes more apparent. The proposed statute clearly in- 
vokes the power of Congress to make war and to provide 
for the common defense.” These powers have a wider lat- 
itude than most of the powers conferred by the Constitu- 
tion. Congress, acting under the War Clauses, enjoys a 

48 207 U. S. 288, 328, 56 Sup. Ct. 466, 80 L. ed. 688 (1936). 

49 This result is reached by assertion of a public easement for navigation pur- 
poses. See cases cited supra note 47. Section 3100 (c) of the new Title III-A, 
as it was originally introduced, declared affirmatively that an easement existed 
through the air-space in the interest of public navigation. This provision was 
unwisely omitted from the Bill as reported by the Committee. 


5° Section 16, (3100(a)), H. Repr. 1012, as reported by the House Committee 
on Interstate and Foreign Commerce, 78th Cong. (1943). 
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practical freedom from limiting interpretation that can- 
not be found in its exercise of any other granted power. 
It may draft men,” requisition private property,” and 
dispose of both as it sees fit throughout the world. 

Few cases discuss the practical extent of the war pow- 
ers, but the phrase “to declare war,” necessarily connotes 
the plenary power to wage effective war;* and to “pro- 
vide for the common defense” is to provide in time of 
peace as well as in time of war. The power is not lim- 
ited to operations in the field. It includes authority to 
use other means than those conferred by the grant and 
contemplates all methods by which war may be success- 
fully prosecuted. All acts tending to lessen an adver- 
sary’s strength are lawful.*° The Court has upheld action 
by the Secretary of War zoning the area around military 
encampments and prohibiting prostitution within these 
areas by regulation.” ‘This action smacked of the police 
power, traditionally thought to be lodged in the states. 
To objection based on that point in connection with war- 
time prohibition, the Court answered unmistakably in 
Hamilton v. Kentucky Distilleries: 

But it is none the less true that when the United States exerts 
any of the powers conferred upon it by the Constitution, no valid 
objection can be based upon the fact that such exercise may be 
attended by the same incidents which attend the exercise by a 
State of its police power. 

Congress has power to suspend operation of the statute 
of limitations during a rebellion; to pass non-intercourse 
acts,” and create corporations as instrumentalities for war 


51 Arver v. United — (Selective Draft Cases), 245 U. S. 366, 38 Sup. 
Ct. 159, 62 L. ed. 349 (1918). 

52 Brooks- Scanlon Corp. v. United States, 265 U. S. 106, 44 Sup. Ct. 471, 
68 L. ed. 934 (1924). 
“ss States v. McIntosh, 283 U. S. 605, 51 Sup. Ct. 570, 75 L. ed. 1302 

54 Bas v. Tingy, 4 Dall. 37, 40, 1 L. ed. 731 (1800); see also The Prize Cases, 
2 Black 635, 17 L. ed. 459 ‘a 863). 

55 Ex Parte Milligan, 4 Wall. 2, 139, 18 L. ed. 281 (1866). 

56 McKinley v. United States, supra note 5 

57 Hamilton v. Kentucky Distilleries, supra note 20, at p. 156. 

58 Stewart v. Kahn, 11 Wall. 493, 506, 20 L. ed. 176 (1871). 

59 Hamilton v. Dillen, 21 Wall. 73, 93, 22 L. ed. 528 (1875). 
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purposes, such as the manufacture of aircraft,” of mer- 
chant vessels,“ and the construction of hydroelectric 
dams.” 

The war powers have been called to full vigor before 
the country faced the dangers inherent in a formally de- 
clared war. This question was early settled by Mr. Jus- 
tice Bushrod Washington in Bas v. Tingy.” In that case 
war waged upon formal declaration was distinguished 
from a state of hostilities more confined in its nature and 
extent; and it was held that the relations between the 
United States and France in 1800, regardless of formal 
declaration, nevertheless constituted public war, and 
called the war powers into play. The Court added that 
the power to provide for the common defense exists in 
time of peace as well as war. The power conferred on 
Congress to wage war and to provide for the common de- 
fense is additional authority for the suggested legislation. 
It will promote the effectiveness of, and is germane to, 
the national defense.” 

The postal powers called into play by the Bill’s declara- 
tion of policy provide another ground for upholding the 
proposed enactment. Congress may establish post offices 
and post roads and may take any action necessary to effec- 
tuate the usefulness of this establishment. This power 
has been practically construed, and the Postal Clause has 
been held to authorize any action necessary to insure the 
safe and speedy transit of the mails. The postal power 
is not confined to instrumentalities of commerce in being 
at the time the Constitution was adopted, and, like other 
powers in the Constitution, adapts itself to new develop- 
ments of time and circumstances.” Congress is charged 


on Gee County v. United States, 263 U. S. 341, 44 Sup. Ct. 121, 68 L. ed. 
61 Sloan Shipyards Corp. v. U. S. Shipping Bd. Emergency Fleet Corp., 258 
U. S. 549, 42 Sup. Ct. 386, 66 L. ed. 762 (1922). 
62 Ashwander v. T. V. A., supra note 48. 
63 Supra note 54. 
64 United States v. Gettysburg Electric Ry. Co., 160 U. S. 668, 681, 16 Sup. 
Ct. 427, 40 L. ed. 576 (1896). 
65 Ex parte Jackson, 96 U. S. 727, 732, 24 L. ed. 877 (1878). 
2 
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with the duty of keeping the passage of the mails free 
from encumbering state legislation.” 

Doctrine relating to the power to establish post roads is 
ata premium. The paucity of case law requires that we 
examine passing dicta. At the outset we are confronted 
with a dictum to the effect “that the power has generally 
been considered as exhausted in the designation of the 
roads on which the mails are to be transported.” ** How- 
ever, a year later the Court which uttered this dictum 
upheld the power of Congress to bridge the Ohio River 
and establish the bridge as a post road.“ Contrarily, an 
early Kentucky decision ruled that the postal power was 
given to the Congress for the purpose of construction, 
repair and improvement “whenever the exercise of any 
such independent . . . power shall be deemed proper for 
effectuating the satisfactory transportations of the mails 

. .”® A lower federal court later denied this, holding 
that Congress was limited to establishing, 1. e., declaring, 
as post roads those which had already been laid out under 
state authority.” Searight v. Stokes” is thought to be the 
most pointed Supreme Court discussion. This case in- 
volved construction of the language of the compact be- 
tween the United States and Pennsylvania regarding the 
use and upkeep of the “Cumberland Pike.” The road 
was built with federal funds, and the power of Congress 
to make the compact or to construct the road was not liti- 
gated. The Court said that the Congress would hardly 
have performed its duty to the country had it allowed the 
road to fall into ruin, it being charged by the Constitution 
with the transportation of the mails. The decision lacks 


66 Pensacola Telegraph Co. v. Western Union Tel. Co., 96 U. S. 1, 24 L. ed. 
708 (1878). 


67 United States v. Railroad Bridge Co., 6 McLean 517, 525 (N. D. Ill.), 27 
Fed. Cas. Co. 16,114 (1855). 


68 Pennsylvania v. Wheeling Bridge Co., 18 How. 421, 15 L. ed. 435 (1856). 
69 Dickey v. Maysville Co., 37 Ky. 113, 138 (1838). 


70 Cleveland, P. & A. Ry. Co. v. Franklin Canal Co., 5 Fed. Cas. No. 2, 890 
(C. C. W. D. Pa. 1853). 


71 3 How. 151, 11 L. ed. 537 (1845). 
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force because the Act authorizing the Cumberland Road™ 
did not place the expenditure on the postal power, and we 
are thus theoretically denied the postal power as consti- 
tutional justification. The case would seem to indicate 
the correctness of the Kentucky decision, that Congress 
may construct, repair, improve and protect a post road 
if that exercise of national power is necessary to effect 
safe and speedy transit of the mails. 

The postal power is clear from confusion with regard 
to the rights of the states."* Nor is it considered a matter 
of consequence that the “post road” is one of recent desig- 
nation. The postal power, like the commerce power, 
has expanded to meet the exigencies of a newer day. Con- 
gress has designated the air routes of the United States 
as “post roads.” The congressional purpose to protect 
the aerial postal service is made clear by the proposed 
Bill’s declaration of policy. Elimination of hazardous 
obstructions from the air routes and landing areas seems 
a means reasonably adapted to achieve safer and speedier 
transit of the mails. 


THE QUESTION OF COMPENSATION 


The authorities provide abundant proof that the Con- 
stitution affords a foundation for federal action to secure 
the integrity of the navigable air-space as an avenue of 
commerce between the states. However, the fundamental 
grants of power to the Federal government are subject 
to equally fundamental limitations set out in the Consti- 
tution. These limitations lay astride the plenary powers 
conferred by the Commerce, War and Postal clauses, 
and require examination of their inhibiting effect on exer- 


722 Stat. 357 (1806). 
73 Houston v. Moore, 5 Wheat. 1, 34, 5 L. ed. 19 (1820) ; Johnson v. Maryland, 
254 U. S. 51, 41 Sup. Ct. 16, 65 L. ed. 126 (1920); Ill. Cent. Ry. Co. v. Illinois, 
163 U. S. 142, 16 Sup. Ct. 1096, 41 L. ed. 107 (1896); Gladson v. Minne- 
sota, 166 U. S. 427, 17 Sup. Ct. 627, 41 L. ed. 1064 (1897). 

74 In re Debs, supra note 35. Congress has designated “all air routes which 


are now or hereafter may be in operation” as post roads, 52 Stat. 1027 (1938), 
39 U. S. C. § 481 (1940). 
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cise of powers conferred by the proposed statutes. While 
the power of Congress to enact such a statute is amply 
supported, the mechanics of the statute in operation may 
contravene the limitations imposed by the Constitution. 

Two constitutional considerations suggest themselves 
when one considers the mechanics of the statute’s opera- 
tion. All actions of the Federal government are subject 
to the constitutional demand that persons affected by such 
action be afforded due process of law. Due process has 
two faces when discussed in connection with this legisla- 
tion. One is clearly procedural and the other operates 
through the Fifth Amendment’s requirement that just 
compensation be granted when private property is taken 
for public use. This latter facet is not properly a “due 
process question” but has often been confused with due 
process. 

Procedurally, the statute meets the constitutional de- 
mand that due process accompany the exercise of federal 
power. The establishment of an “air safety area” with- 
out more, does not affect existing rights. Consequently, 
there is no need for a hearing. Functional aspects of the 
problem indicate that the “area” should be established 
after a study which can be most advantageously carried 
on by the Administrator without the publicity attendant 
upon a public hearing. When the Administrator promul- 
gates regulations regarding the uses to which land with- 
in an “air safety area” may be put, he begins to affect the 
rights of persons. It is required that his regulations be 
reasonable. An additional safeguard is imposed by Sec- 
tion 3105 (b). The Administrator must give notice that 
an order is to be entered against a violator of the regula- 
tions and must give the violator an opportunity to be 
heard on the question. 

When the Administrator proposes to enter a compensa- 
tion order, the Bill again requires that he give the affected 
owner notice of the proceeding and an opportunity to be 
heard. Well defined standards are set down to aid him 
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in determining what is just compensation. The Consti- 
tution requires nothing more. 

We turn now to the question of when compensation 
must be paid. The proposed statute will give rise to two 
situations. When a regulation regarding the maximum 
height of structures and objects of natural growth is pro- 
mulgated, the use and probably the value of land within 
the area is affected. The proposal makes no provision 
for compensation in this situation. Where, however, the 
regulation is invoked to compel alteration of an existing 
use of property, the proposed law requires that compen- 
sation be ordered by the Administrator.” Here one is 
inclined to wonder if compensation is required by the 
Constitution. 

Pursuing the analogy between the navigable air-space 
and the navigable waters, espoused by Congress in 1926, 
and mentioned earlier in this article, we find instructive 
decisions on the question of compensation. If, in fact, 
the air domain of the United States is susceptible of 
designation as “navigable air-space,” as the Congress has 
twice designated it in the past,” then the “air-space”’ is 
a commercial highway and the removal of obstructions 
from the air-space is an appropriate exercise of federal 
legislative power. While the analogy is not perfect, and 
one decision has rejected it,” it should be remembered 
that the Supreme Court has uniformly held that the 


75 This distinction may be based on the idea that “retroactive zoning” is uncon- 
stitutional. A zoning ordinance is allowed retroactive effect without being un- 
constitutional if the object or property use sought to be eliminated has the char- 
acteristics of a nuisance. The problem is discussed later in this article. If the 
proposal is an attempt to clear the channels of commerce between the states from 
physical obstruction, as it appears to be, then the distinction is apparently 
gratuitous. Little responsibility for compensation attaches to Congressional 
action based on the commerce clause. 

76 Air Commerce Act of 1926, Sec. 10, 44 Stat. 568 (1926), 49 U. S. C. § 180 
(1940) ; Civil Aeronautics Act of 1938, supra note 1. 

77 Smith v. New England Aircraft Co., supra note 40. Justice Rugg said 
that the easement over the navigable streams was a reservation out of the 
original grant from the colony and that such was not the case with respect to 
the air-space. His logic is not forceful. The analogy has the virtue of pro- 
tecting national commercial rights in the navigable air-space without imposing 
too great a hardship on landowners, or too great a drain on the public purse. 
See (1921) 46 A. B. A. Reps. 498-530. 




















20 THE GEORGE WASHINGTON LAW REVIEW 





character of the highway on which commerce moves is 
not determinative of federal power. 

In the case of water-borne commerce, the courts 
zealously protect congressional power to designate the 
facts of navigability and obstruction. The Supreme 
Court has persistently regarded the right of the owner 
of the shore or submerged lands bordering a navigable 
stream as limited by the rights of the whole people in the 
nation’s commercial traffic. Consequently, the states may 
assert the right of navigation against the individual, and 
Congress, since power over commerce has been delegated 
to it, may assert the freedom of navigation against both 
the state and the individual.” The rights of the in- 
dividual are subordinated when their assertion conflicts 
with the paramount rights of commerce between the 
states. 

The United States, in the interest of navigation, may 
make improvements in navigable waters which interfere 
with and cut off the riparian owner’s access to deep water, 
or the use of his submerged lands, or which, as a conse- 
quence, may destroy property rights without having to 
pay compensation. Thus in Gibson v. United States,” 
compensation was not necessary where construction of a 
dike cut off claimant’s use of a landing and his access 
to navigable water. Where construction of a pier cut off 
the riparian owner’s access to the stream in the St. Maries 
River, compensation was not necessary though by state 
law he owned to the thread of the stream.” The same 
result obtained where dredging in Great South Bay, New 


78 South Carolina v. Georgia, 93 U. S. 4, 23 L. ed. 782 (1876); Shively v. 
Bowlby, 152 U. S. 1, 14 Sup. Ct. 548, 38 L. ed 331 (1894); New Jersey v. 
Sargent, 269 U. S. 328, 46 Sup. Ct. 122, 70 L. ed. 289 (1926) ; United States v. 
Holt State Bank, 270 U. S. 49, 46 Sup. Ct. 197, 70 L. ed. 465 (1926). 

79 166 U. S. 269, 17 Sup. Ct. 578, 41 L. ed. 996 (1897). This theory does not 
destroy the protection afforded the landowner by the common law. See Gring 
v. Ives, 222 U. S. 365, 32 Sup. Ct. 167, 56 L. ed. 235 (1912), where the Court 
refused to allow a reckless tort feasor to set up the obstruction to navigation as 
a defense to his tort. 

80 Scranton v. Wheeler, 179 U. S. 141, 21 Sup. Ct. 48, 45 L. ed. 126 (1900). 
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York, threatened the existence of an oyster bed." So, too, 
where dredging of the Mississippi caused the flooding 
of large areas of the claimant’s land.” In the Hawkins 
Lighthouse case, the United States was permitted to 
build a lighthouse on the submerged lands of a riparian 
owner without paying compensation. 

Obstructions to navigation have been removed and 
harbor lines have been drawn with the result that the 
Federal government has ordered piers, bridges, and bulk- 
heads removed without paying compensation. The use, 
occupancy, and building of wharves that extend beyond 
the lines so drawn has been prohibited. Philadelphia Co. 
v. Stimson“ is a leading case but the most striking de- 
cision came a few years later. In Greenleaf-Johnson 
Lumber Co. v. Garrison,® a harbor line had been drawn 
by the Secretary of War pursuant to statutory authority. 
Plaintiff built a wharf which extended out to this harbor 
line. Later the Secretary redrew the harbor line and 
plaintiff's wharf extended beyond it into open harbor. 
The Secretary ordered removal of that portion of the 
wharf which interfered with navigation. The plaintiff 
demanded compensation. The Court applied the Phila- 
delphia decision and sustained the federal power to order 
removal without paying compensation. 

An earlier case should also be noted. Union Bridge 
Co. v. United States** was a criminal prosecution for 
failure to make alterations ordered by the Secretary of 
War in a bridge over navigable water which had been 
built under state authority. The Court held the Secre- 





81 Lewis Oyster Co. v. Briggs, 229 U. S. 82, 33 Sup. Ct. 679, 57 L. ed. 1083 
191 

, 82 Deaford v. United States, 192 U. S. 217, 24 Sup. Ct. 238, 48 L. ed. 414 
(1904) ; Jackson v. United States, 230 U. S. 1, 33 Sup. Ct. 1011, 57 L. ed. 1363 
(1913). 

83 Chappell v. Waterworth, 39 Fed. 77 (C. C. D. Md. 1889). 

84 223 U. S. 605, 32 Sup. Ct. 340, 56 L. ed. 570 (1912). 

85 237 U. S. 251, 35 i. Ct. 551, 59 L. ed. 939 (1915). The Court also held 
that the government’s acts or the acts of a state done prior to the action — 
lained of did not estop federal exertion of the commerce power. See a 
Tenenes Bridge Co. v. United States, 105 U. S. 470, 26 L. ed. 1143 (1g) 
86 204 U. S. 364, 27 ‘Sup. Ct. 367, 51 L. ed. 523 (1907). 
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tary’s order to be valid, saying that the company exerted 
the power conferred by the state with knowledge of the 
paramount authority of the Federal government, and held 
that the order to alter was not a taking of property with- 
out due process of law. So “unfettered is the power of 
Congress” in this regard that Mr. Justice Holmes utilized 
the Commerce Clause to enjoin the State of Illinois from 
using the water of Lake Michigan to dispose of Chicago 
sewage, rejecting two other grounds of decision that 
would have disposed of the case.* 

So expansive are these decisions that the question of 
compensation in both the situations pointed out earlier 
might well be regarded as settled were it not for the deci- 
sion of the Supreme Court in Monongahela Navigation 
Company v. United States. The Monongahela Com- 
pany had constructed locks and dams improving the river 
under express franchise from Pennsylvania and with the 
acquiescence and encouragement of the United States. 
The improvements made the river navigable for large 
draft boats and induced the commercial development of 
the lower Pittsburgh area. Subsequently Congress au- 
thorized the purchase of the works, or condemnation if a 
price could not be agreed upon, but excluded from the 
authorization the value of the franchise or right to take 
tolls. The Court held that the franchise was part of the 
property and that the incorporeal right could not be taken 
without compensation. The decision has been followed 
only a few times. Some of the cases involving the requisi- 
tion statutes during World War I regarded it as control- 
ling. It has been distinguished on the ground of 
estoppel * because it was thought that a facility was taken 


87 Sanitary District of Chicago v. United States, supra note 37. 

88 148 U. S. 312, 13 Sup. Ct. 622, 37 L. ed. 463 (1893). 

89 Seaboard Airline Ry. v. United States, 261 U. S. 299, 43 Sup. Ct. 354, 
67 L. ed. 664 (1923); and United States v. New River Collieries, 262 U. S. 
341, 43 Sup. Ct. 565, 67 L. ed. 1014 (1923). The question was not properly 
raised, the statute providing compensation. 

90 Lewis Oyster Co. v. Briggs, supra note 81; and Greenleaf-Johnson Lumber 
Co. v. Garrison, supra note 85. 
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for use by the public in its same form,” and at least once 
on the ground that a franchise or contract was involved.” 
Mr. Justice Brewer had legal materials at hand from 
which he could have constructed a contrary opinion. The 
Bridge Company case was on the books, and it is most 
interesting to note that he disposed of this opinion on the 
ground that what was involved there was a destruction 
and not a taking of property. He goes no further to ex- 
plain what had happened in the Monongahela case. The 
cases he apparently relied on are easily distinguished from 
the case which he decided.* Other available precedents 
lend him small support. It would seem that Justice 
Brewer’s point that this was a taking for public use in the 
same form is the only sustainable ground of distinction. 
Strikingly enough, his conclusions have had little follow- 
ing, and if accepted in any other than this extremely 
limited form, are at war with the later decisions. 


What confusion exists stems from the decision in the 
Monongahela case. The case presents an anomaly. If 


91 Louisville Bridge Co. v. United States, 242 U. S. 409, 37 Sup. Ct. 158, 61 
i. oy (1917); United States v. Union Bridge Co., 143 Fed. 377 (W. D. 
Pa. 1906). 

92 Georgia Ry. & Power Co. v. Ry. Comm., 278 Fed. 242 (N. D. Ga. 1922). 

93 Mr. Justice Brewer principally relied on Wilson v. Blackbird Creek Marsh 
Co., 27 U. S. 245, 7 L. ed. 412 (1829), where Mr. Chief Justice Marshall had 
upheld the right of the State of Delaware to authorize a dam across a navigable 
stream in the silence of Congress but the question of federal power was not 
before the Court; Pound v. Turck, 95 U. S. 459, 24 L. ed. 525 (1878), where 
the question was the same and the Blackbird case was cited as controlling; 
Huse v. Glover, 119 U. S. 543, 7 Sup. Ct. 313, 30 L. ed. 487 (1886), where it 
was decided that Illinois might improve her streams where the Congress had 
not acted and charge tolls as recoupment; and Sands v. Manistee Co., 123 U. S. 
288, 8 Sup. Ct. 113, 31 L. ed. 149 (1887), where the same question was before 
the Court and Huse v. Glover supra was considered as decisive. Mr. Justice 
Brewer utilized numerous state cases of little value because the question of 
federal power was not present. 

94 Notably there was Yates v. Milwaukee, 10 Wall. 497, 19 L. ed. 984 (1871), 
where the rights of the city and not the United States were involved and a wharf 
was not allowed removed as a nuisance without compensation; and Pumpelly 
v. Green Bay Co., 13 Wall. 166, 20 L. ed. 558 (1872), where the question was 
mainly pleading and the federal power over commerce was not involved. 

95 A few cases decided since Monongahela tend to confirm the doctrine. See 
United States v. Lynah, 188 U. S. 445, 23 Sup. Ct. 349, 47 L. ed. 539 (1903) ; 
United States v. Cress, 243 U. S. 316, 37 Sup. Ct. 380, 61 L. ed. 746 (1917) ; 
Bothwell v. United States, 254 U. S. 231, 41 Sup. Ct. 74, 65 L. ed. 238 (1920) ; 
and Portsmouth Co. v. United States, 260 U. S. 327, 43 Sup. Ct. 135, 67 L. ed. 
287 (1922). These cases do not clarify the distinction drawn by Justice Brewer. 
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classification of the decisions is attempted, it must result 
approximately as follows: where property is taken for 
the use of the public in the precise form which it had 
at the time of taking, then compensation must be paid; 
where there is a total destruction of the property by reason 
of federal action with respect to a subject within the com- 
merce power, the Court will decide the case on the in- 
dividual facts, although very often it denies that a right 
to compensation exists. The Court seems to regard total 
separation from use as deserving of payment, but the 
distinction between flooding a piece of land and ordering 
a wharf demolished eludes classification. The Court is, 
however, capable of maintaining the distinction. 

Applying the law of these cases to the proposed statute 
poses little difficulty. Congress has always had the power 
to impose an easement in favor of public navigation on 
subjacent and adjacent landowners. It may be forcefully 
argued that the same right exists with respect to naviga- 
tion in the navigable air-space. Indeed, it could be 
urged that both of these so-called easements are imposed 
by the Constitution itself, for the fundamental policy of 
the Commerce Clause has been to facilitate free move- 
ment of commerce between the states. It is submitted 
that the Congress may establish by administrative regula- 
tion pursuant to statute “air safety areas” without having 
to provide compensation for the injury done subjacent 
owners by reason of the restrictions thus placed on the use 
of their land when the demands of procedural due process 
are satisfied. The “easement” is so well founded in the 
“river cases” that, as an easement, it has seldom been chal- 
lenged. That a new form of commerce arises imposes no 
constitutional limitation. 

With respect to obstructions existing at the time a 
regulation is issued, the result is slightly different. As 
was pointed out earlier, the Court has been somewhat 
less than clear in defining the standards which guide 
it to decision in cases of this kind. Here the proposed 
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statute will, in effect, work a total destruction. Under 
like circumstances the Court has awarded compensation 
on rare occasions in the “river cases.” It is believed 
that the same result might well obtain under the proposed 
enactment. Much seems to depend on the factual posture 
of the case. However, this latter question is not raised 
for the proposed enactment provides that just compen- 
sation shall be paid where a regulation is invoked to alter 
a non-conforming use that was in existence at the time 
the regulation was promulgated. 

The cases involving validity of city zoning ordinances 
are another avenue of approach to the problem of com- 
pensation. Here again the difficulty inherent in any at- 
tempt at analogy is present. The theory behind a regula- 
tion looking to elimination of hazards in the navigable 
air-space is that these hazards obstruct commerce be- 
tween the states. Still the effect of the statute on private 
property interests is similar to that of a zoning ordinance. 
The use of property is restricted in the broad public in- 
terest. ‘There is the requirement that non-conforming 
uses be corrected. Through the whole scheme runs the 
same philosophic thread—that an individual shall not be 
allowed to use his property to the detriment of the whole 
people. This philosophy is the background for nearly 
all regulation of property. In this respect the “zoning 
cases” are not different from the “river cases.” 

There is considerable confusion in the zoning decisions. 
The power of eminent domain is often mistaken for the 
power utilized in the zoning ordinances.” Some courts 
have experienced difficulty with the constitutional limi- 
tations that circumscribe the power of eminent domain 
and have mistakenly applied them to strike down zoning 
ordinances. In the one state airport zoning law to come 
before the courts, the decision is clouded with these mis- 


26 See Pontiac Improvement Co. v. Board of Commissioners, 104 Ohio St. 
447, 135 N. E. 635 (1922). 
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taken notions of public use and just compensation.” What 
is suggested here is not an exercise of the power of 
eminent domain. Here there is no actual taking of prop- 
erty in the constitutional sense. In most instances a 
restriction on use is all that is contemplated. 

The courts have also confused zoning law questions 
with those involving nuisances. It is well established 
that nuisances can be restrained by injunctive process 
where they endanger the safety of traffic at an airport. 
But courts which reduce the constitutional law of prop- 
erty regulation to the law of nuisances fail to remember 
the principles so well expressed in Bacon v. Walker, 
where the Supreme Court said: 

That power [police power] is not confined . . . to the sup- 
pression of what is offensive, disorderly or unsanitary. It ex- 
tends to so dealing with the conditions which exist . . . as to 


bring out of them the greatest welfare of . . . [the whole] 
people.** 


In short, the police power utilized in a zoning statute acts 
affirmatively for the promotion of the public good as well 


as negatively in striking down a nuisance. 

Whether a particular zoning plan transgresses con- 
stitutional limitations seems to turn on its “reasonable- 
ness.” Whether it is reasonable is decided by looking at 
the comprehensive character of the entire plan or scheme. 
It has been said that “it is the comprehensiveness which 
puts the ‘reason’ into reasonableness,” in zoning or- 
dinances.” 

The “block type ordinance” which, because of certain 
arbitrary features, has had rather shabby treatment in 
the courts is not generally in use. The other type of 
ordinance is the zoning plan which proceeds with com- 


97 Mutual Chemical Co. of America vy. Mayor and City Council of Baltimore, 
Cir. Ct. No. 2 of Baltimore City, Maryland (1938) (unreported). The court 
said that the taking of property that the ordinance accomplished was so great as 
to be more than a restriction on use. Noteworthy is the fact that the Maryland 
Court of Appeals stated clearly a little earlier that “taking and regulation” 
differed only in degree. Lipsitz v. Parr, 164 Md. 222, 164 Atl. 743 (1933). 

98 204 U. S. 311, 318, 27 Sup. Ct. 289, 51 L. ed. 499 (1907). 

99 Bettman, Constitutionality of Zoning, (1924) 37 Harv. L. Rev. 834, 845. 
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prehensive city-wide planning as its basis. Compre- 
hensiveness may be of two kinds. Some ordinances go all 
the way and include regulation as to height, use and bulk. 
Occasionally ordinances are limited to one or two of 
these. Zoning by height alone has been sustained general- 
ly, once by the Supreme Court.” There are decisions 
which uphold use regulations exclusively.“ Because of 
the technical problems involved in city zoning, i.e., the 
relationship of property uses to population density and 
traffic congestion, the more comprehensive the ordinance, 
the more reasonable its effect and hence the more certain 
its validity.°* Comprehensiveness may also relate to the 
geographical extent of the plan. Thus a city-wide scheme, 
developed after much study of traffic and population data, 
is more certain to be valid than an ordinance confined in 
its effect to a city block, or other relatively small area.’ 
As mentioned before, these so-called “block type or- 
dinances” are open to serious constitutional question be- 
cause they have features of arbitrariness and discrimina- 
tion. In effect, they confer on the persons owning the 
property when the ordinance was adopted the power to 
determine the property use which will be protected. 

The first question raised by the proposed statute, when 
an attempt is made to apply the analogy of the zoning 
decisions, is the distinction between federal and state 
power. State acts enabling municipalities to zone have 
used the so-called “police power” as their basis. The 
exact nature of this power seems incapable of definition. 
Congress has long been recognized to possess, within the 

100 Welch v. Swasey, 214 U. S. 91, 29 Sup. Ct. 567, 53 L. ed. 923 (1909), 
aff’g 193 Mass. 364, 79 N. E. 745 (1907). 

101 Hadacheck v. Sebastian, 239 U. S. 394, 36 Sup. Ct. 143, 60 L. ed. 348 
(ioe The courts apparently utilize the idea that an individual piece of property 
pays in the form of use regulation of a reasonable nature, for the protection 
given other property. See State ex rel. Carter v. Harper, 182 Wisc. 148, 196 
N. W. 451 (1923). 

103 See Willison v. Cooke, 54 Colo. 320, 130 Pac. 828 (1913) ; Romar Realty 
Co. v. Board of Comm. of Haddonfield, 96 N. J. L. 117, 114 Atl. 248 (1921), 
for examples of block type ordinances confused with comprehensive zoning plans. 


Such ordinances have, however, been upheld. See Des Moines v. Manhattan 
Oil Co., 193 Iowa 1096, 184 N. W. 823 (1921). 
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ambit of its granted powers, an additional authority that 
manifests itself in a manner strikingly similar to state 
activity under the police power. It is submitted that the 
two authorities, though different perhaps in character, 
are not so dissimilar as to destroy the value of the zoning 
cases as precedents in assessing the impact of the pro- 
posed statute on property rights. 

Zoning plans are upheld in the majority of cases if 
they are reasonable in the demands they make on affected 
property rights. Happily, this question of reasonableness 
seems not often to have been confused by talk about con- 
fiscation. It is well established that pecuniary injury to 
a specific property right resulting from an exercise of 
the police power of a state does not indicate a violation 
of constitutional limitations.*°* Whether or not a pro- 
posed zoning plan is constitutional turns largely upon the 
question of its effect on a piece of property as compared 
with its benefit to the public as a whole. Thus the distinc- 
tion between judicial treatment of “block ordinances” and 
comprehensive zoning plans becomes clear. 

The question of reasonableness is clearly intertwined 
with the comprehensive character of the scheme. Im- 
mediately this connection is noticed, difficulty is experi- 
enced in applying zoning precedents to the proposed 
legislation. Where comprehensiveness has been under 
discussion, the language is usually confined to the scope of 
a city plan. Here we attempt to apply the decisions to a 
scheme which is national in extent. Perforce attention 
must be paid to the relationship of one part of the plan 
to another, and to the effect of the plan on one piece of 
private property measured in terms of the benefits which 
the scheme confers on the general public. 

It may be safely assumed that the plan of airport pro- 
tection contemplated by the proposed statute is “com- 
prehensive,” if comprehensiveness in nation-wide terms 
does not abuse the concept. In this connection, it is 


104 Hadacheck v. Sebastian, supra note 101. 
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well to remember that a city plan is usually regarded as 
more comprehensive when it takes in the whole area of 
the city. Its comprehensive character increases in ratio 
to its geographic extent. The tests of comprehensive- 
ness can easily be applied to a nation-wide scheme. The 
plan of the proposed Bill provides for an orderly de- 
velopment of navigation facilities for aerial commerce. 
It represents the result of a careful study of landing 
slope requirements, ground speeds, plane sizes and air- 
port capacity. Traffic requirements integrate the hazard 
situation at an airport in Washington, D. C. with those 
obtaining at a port in New York. A non-conforming 
landing area renders the whole system hazardous. 
Maximum safety and efficiency require that the regula- 
tions be uniform. 

The area in which property is regulated is usually 
well removed from larger urban centers. The regula- 
tion contemplated would not require demolition of ex- 
isting structures in many cases. The major restriction 
contemplated would restrain certain uses of the air-space 
by the owners of land subjacent to an “air safety area.” 
If a regulation fixed permissible building heights so low 
that the property had little value the regulation would 
practically be a total destruction of use and very probably 
would require compensation to assure validity. On this 
same theory the removal of existing non-conforming uses 
would probably demand compensaton unless the use con- 
stituted a nuisance.” Inthis latter event the statute 
might be allowed a retroactive effect. 

Those remarks do not, however, signify that the effect 
of the proposed regulation on the value of an individual 
piece of property is the sole significant factor in assessing 
validity. The reasonableness of the regulation stems 
from the fact that it represents a careful attempt to apply 
to the problem sound engineering principles and stand- 


105 As was noted earlier, taking and regulation differ only in degree. A good 
example of the proper approach to this problem in ae light of bow zoning cases 
is Isenbarth v. Bartnett, 206 App. Div. 546, 201 N. Y. S. 383 (1923). 
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ards, including recognition of property values, traffic in- 
cidence, the location, topography and past and present 
uses of adjacent property. Substantial impairment of the 
market value of adjacent and subjacent property does not 
of itself demonstrate or even indicate unconstitutionality. 
It may, and should, constitute probative evidence, but not 
conclusive or even presumptive evidence, of failure to 
apply sound and reasonable engineering principles. The 
question must be answered in terms of the general reason- 
ableness of the regulation in all its parts, not in terms of 
the effect on an individual property right. 

Before leaving the zoning concept it is well to comment 
that the declaration of policy contained in Section 3100 
is an admirable framework on which to construct a com- 
prehensive nation-wide zoning program. ‘The statute 
takes into account actual and anticipated technological 
advances in both equipment and procedure as well as the 
economic effect of a regulation on a neighborhood. The 
Administrator is required to take these elements into 
account before he is permitted to act. It is submitted 
that the zoning cases provide a basis for upholding the 
validity of the mechanics of the proposed statute. It 
proposes a comprehensive scheme of regulation, based on 
sound scientific and economic principles, reasonably 
adapted to attain a desired and permitted result. 


CONCLUSION 


No attempt has been made in this article to discuss the 
need for, the virtues of, or enforcement problems relat- 
ing to,°* a statute such as is proposed by the Bill H. R. 
1012. The industry, the Administrator and municipal 
and state authorities have long agreed that some unified 


106 Union Bridge Co. v. United States, supra note 86, suggests interesting, 
though extreme enforcement possibilities. In that case the Court allowed the 
United States to invoke the criminal jurisdiction of the district courts to enforce 
an order of the Secretary of War aimed at clearing the Ohio River of an 
obstructing bridge. It would thus appear that the Congress could, by affirm- 
atively declaring an easement in favor of air traffic in the navigable air-space, 
make a violation of a regulation issued pursuant to the proposed statute a crime. 
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plan of action in the field was an imperative necessity. 
The Bill represents a well reasoned attempt to meet this 
need. Meticulous care has been taken to utilize the 
governmental agency closest to a given problem but the 
integrity of the zoning program is not jeopardized by re- 
lying on local authority alone. 

It is submitted that two theories can be utilized to sus- 
tain the validity of the proposal in its present form. The 
first theory is based on the so called “easement” that 
exists in favor of interstate commerce. Congress has un- 
doubted power, clearly outlined in the “river and harbor 
cases,” to take action to insure a medium of commerce 
between the states against obstruction. Although it is 
not explicitly stated in the cases, this power obviously 
derives from the existence of what amounts to an “ease- 
ment” in favor of interstate commerce in the waterways 
of the United States. The so called “easement” is latent 
until declared but when invoked provides a basis for 
action that gives Congress very tremendous power. It is 
not difficult to apply and extend this theory by analogy 
to obstructions in the navigable air-space. Congress has 
long since recognized the fact that interstate commerce 
moves by air. It was noted earlier that the declaration 
of an easement in affirmative terms was omitted from the 
Bill as it was presented to the House by the Committee 
on Interstate and Foreign Commerce. In view of the 
“river and harbor cases” this omission is thought to be 
unwise. Omission will not jeopardize the proposal’s 
validity, but it does necessitate reading the “easement” 
into the bill by implication. Forthright statement of the 
legislative intention would be most advisable. 

The zoning ordinance cases provide the other theory. 
The proposed statute contains language which clearly in- 
vokes the theory underlying these cases. The peculiar 
power, so often compared to “police power,” that exists 
within the granted authority of Congress over com- 


mercial, postal and military matters thus furnishes another 
3 
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basis on which the validity of the proposal may be up- 
held. Mechanically the statute will be a zoning statute 
and the tests usually applied to zoning ordinances would 
have to be applied. The proposal meets all of these re- 
quirements. It is true that difficulty is experienced in ex- 
panding these concepts to fit a nation-wide plan, but it 
can be done without abusing the concepts or treating 
constitutional requirements in a cavalier fashion. 

The question of compensation is not troublesome under 
either theory. Where the regulations issued pursuant to 
the proposed statute do not have retroactive effect, the 
cases under both theories clearly support the validity of 
the Bill’s failure to provide compensation to affected 
owners. Where they do have retroactive effect, the zon- 
ing cases require compensation unless the use sought to 
be eliminated is characteristically a nuisance. If the 
“easement theory” were utilized prediction as to when 
the Court would require compensation is most difficult. 
It is submitted that the proposal goes beyond what the 
Court’s decisions require when it awards compensation 
for alteration of every non-conforming use in existence at 
the time a regulation is promulgated. 

The proposed statute is one of the most thoughtful 
proposals for federal action to foster and protect a 
form of interstate commerce that has arisen in recent 
years. It is in line with the long-range congressional 
attitude which has produced so much sound legislation in 
the field and has attempted to spare aviation the blunder- 
ing inadequacy that attended the growth of regulatory 
legislation in the railroad industry." 

107 Since this article was written an executive sub-committee of the House 
Interstate and Foreign Commerce Committee has held additional hearings and 
drafted a tentative proposal known as Committee Print No. 3. The provisions 
of that proposal relating to airport zoning differ fundamentally from the philos- 
ophy expressed in the zoning provisions of the Bill H. Repr. 1012, as originally 
drafted. The major distinctions are contained in Committee Print No. 3’s Sec- 
tion 3105 of Title III-A. That section clearly departs from the theory that 
interstate air commerce is entitled to the same protection as any other form of 
interstate commerce and can be given the benefit of an easement through the 


medium in which it moves. This result is derived from the failure to declare 
the easement in affirmative terms (a technical fault in the Bill as originally re- 
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ported), and by inferentially acknowledging the existence of property rights in 
the air-space overlying an airport and the area surrounding as paramount to the 
right of free movement of interstate commerce. The only method contained in 
the new proposal by which the Administrator can carry out the congressional 
mandate to maintain the integrity of the navigable air-space is by a condemna- 
tion proceedings directed to the alleged property right and instituted in the name 
of the United States. In the case of airports not owned by the United States, 
the conditions attached to institution of the condemnation proceeding are such 
that they will embarrass realization of any effective airport zoning program. 
Where the airport is owned by the United States the court hearing the con- 
demnation proceeding is given jurisdiction to decide whether there exists a 
necessity for the Administrator’s action and has authority to stay his hand by 
injunctive process. The proposal gives new voice to the ancient dogma concern- 
ing property rights in the air-space in a day when Lord Coke’s dicta are ren- 
dered inapplicable by the facts involved. This is a mistake on grounds of law, 
and it would appear, of policy and principle. The cases plainly hold that inter- 
state commerce is entitled to easement through the medium in which it moves 
by virtue of the fact that it constitutes commerce between the states, and that 
this easement is paramount to the rights of private property. Congress has said 
this many times and the Court has uniformly and meticulously enforced the con- 
gressional right to do so. In giving a court hearing a condemnation proceeding 
authority to decide de novo the correctness of an administrative decision, this 
proposal violates the basic tenets of administrative law. The major reason for 
congressional utilization of an administrative agent in evolving a program of 
hazard control is that he and his staff are equipped with the technical knowledge 
and engineering skill necessary to the realization of a sound and uniform policy. 
Judges are seldom engineering technicians and are not adequately equipped to 
perform the task that Committee Print No. 3 maps out for them. The Bill as 
originally submitted to, and reported by, the House Committee was an earnest 
endeavor to meet the problem of postwar airborne commerce. From the point 
of view of the legal technician it was based on a sound constitutional foundation 
and + ra fewer impediments to realization of the program than the newer 
proposal. 
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The modern trend in administrative law is to give a 
broad interpretation to the grant of administrative power.’ 
Once again this trend has been given impetus by judicial 
sanction in the now-famous Network cases,’ in which the 
Supreme Court upheld the power asserted by the Federal 
Communications Commission to promulgate chain broad- 
casting regulations indirectly affecting the business prac- 
tices of the radio networks.* ‘Thus, the Communications 
Act of 1934,* although silent on the point, has been liberal- 
ly interpreted to give the FCC power to regulate the 
radio networks, under its general delegated powers to 
regulate affiliate station licensees in the public interest. 
The decision has given rise to much speculation as to the 
effect of the regulations upon one of the country’s most 
precious freedoms—the freedom of speech. 


THE NETWORK STRUCTURE 


Chain broadcasting is defined in Section 3 (p) of the 
Communications Act of 1934 ° as the “simultaneous broad- 
casting of an identical program by two or more connected 
stations.” It is technically accomplished at present by 
transmitting the program by wire, usually leased tele- 
phone lines, from its point of origination to each of the 
outlet stations of the network for simultaneous broadcast- 


1 James M. Lanpis, THE ADMINISTRATIVE Process (1939). 

2 National Broadcasting Company, Inc. v. United States (F. C. C.); and 
Columbia Broadcasting System, Inc. v. United States (F. C. C.), 319 U. S. 190, 
63 Sup. Ct. 997, 87 L. ed. 933 (1943). These cases are noted in (1943) 41 
Micu. L. Rev. 1195. 

3 FCC Order of May 2, 1941, Docket No. 5060, as amended Oct. 11, 1941, 
6 Fep. Rec. 2282 (1941), 6 Fep. Rec. 5257 (1941). For a summary on admin- 
istrative control of radio, see (1936) 49 Harv. L. Rev. 1333-43. 

448 Stat. 1064 (1934), 47 U. S. C. §151 et seg. (1940). 

5 Ibid. 

[ 34] 
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ings. The outlets are generally independently owned and 
are affiliated with the networks by means of a network 
affiliation contract.® 

Network broadcasting is almost as old as broadcasting 
itself. The first network broadcast occurred in January, 
1923, less than three years after the establishment of the 
first broadcasting stations." The network organizations 
are not licensed and the FCC has no jurisdiction over the 
networks as such. However, the stations owned by the 
networks are licensed in the same manner as any inde- 
pendently owned station and the network regulations are 
directed toward the affiliate stations. 

The national scope and importance of the networks is 
indicated by the fact that in 1938 the network time sales 
of the three national networks amounted to about half of 
the net time sales of the entire industry for that year and 
at the end of 1938 network affiliates used 97.9 per cent of 
the total nighttime broadcasting power of the United 
States." The FCC recognized that the network system 
plays a vital role in the broadcasting industry and sub- 
scribed to the view that network broadcasting is an in- 
tegral and necessary part of radio. Furthermore, the 
Commission asserted that the network method of program 
distribution is definitely in the public interest.’ The con- 
tested network regulations were purported to have been 
drawn so as not to interfere with the three major func- 
tions which a network performs—the sale of time to ad- 
vertisers; the production of programs, both commercial 


6 FCC Report oN CHAIN BroapcastTING (1941) at 3. For an analysis of 
the regulations, see (1941) 12 Arr L. Rev. 187-203. 

7 REPoRT supra note 6 at 5. The first broadcast stations licensed for regular 
operation were WWJ at Detroit on Oct. 13, 1921, and KDKA at Pittsburgh 
on Nov. 7, 1921. 

8 REPorT supra note 6 at 3, 31. At the time of the Report, there were three 
organizations operating four network systems of national scope. The largest 
and oldest was National Broadcasting Company, Inc., founded in 1926, a sub- 
sidiary of the Radio Corporation of America. NBC operated two networks, 
known as the “Red” and “Blue.” Second in size and established a year after 
NBC was the Columbia Broadcasting System, Inc. The third system was the 
Mutual Broadcasting System, Inc., established in 1934 and much weaker than 
NBC or CBS. 

® Report supra note 6 at 88. 
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and sustaining; and the distribution of programs to the 
individual stations.” 

Each standard broadcast station transmits, and the pub- 
lic receives, local programs. In the vast majority of 
localities the public has come to demand and expect pro- 
grams of a quality and variety which cannot be produced 
with the limited talent and monetary resources available 
for broadcasts of local origin. Requisite talent is avail- 
able only in the great talent centers of the nation, such 
as New York, Chicago, Hollywood and Washington. 
Chain broadcasting makes possible a wider reception for 
expensive entertainment and cultural programs and also 
for programs of national or regional significance which 
would otherwise have coverage only in the locality of 
origin.” 

The radio service rendered in the United States today 
is dependent upon the efficient functioning of a compli- 
cated and balanced organization. In contrast to Europe, 
where the standard pattern for radio broadcasting is a 
government monopoly paid for by a tax on receiving sets, 
radio broadcasting in the United States has been devel- 
oped to its present high standard by private initiative sub- 
ject to a minimum of government regulation.” 

When radio broadcasting was beginning in this country 
during the early 1920's, utilization of the great technical 
advances made by the radio industry was endangered by 
the difficulty of finding a source of revenue to meet the 
heavy expenses of broadcasting. The problem was how to 
finance a day by day series of musical, cultural, educa- 
tional and other programs without expense to the listening 
public.** After some experimentation, this source of 
revenue was found in advertising. Advertisers have con- 
tinued to furnish the money which today enables over 800 
commercial broadcasting stations to give the American 

10 REPORT supra note 6 at 77. 


11 REPORT supra note 6 at 4. 


12 NBC Transcript of Record before the Supreme Court (1942) pp. 226-227. 
13 Jd. at 227. 
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people a broadcasting service unequalled elsewhere. It 
is because of the purported detrimental effect upon the 
contracts of the networks with the national advertisers 
and indirectly upon the source of revenue that the network 
regulations were so strenuously opposed by the networks. 


THE STANDARD OF PUBLIC INTEREST: COMPETITION AND 
ANTI-TRUST ASPECTS 


Under the Communications Act of 1934** power to 
regulate the networks is not expressly delegated to the 
Commission. Thus, the Commission had to depend upon 
its control over affiliate stations for enforcement of the 
network regulations. —The FCC contended that its power 
to adopt the regulations is derived in part from the pro- 
visions of Section 307 (a) of the Act under which the 
Commission is authorized to issue licenses if “public con- 
venience, interest, or necessity’ can be thereby served. 
The standard of public convenience, interest, or necessity 
governing the Commission’s action on license applica- 
tions is to be interpreted, said the Supreme Court, “by its 
context, by the nature of radio transmission and reception, 
by the scope, character, and quality of services...” ** The 
constitutionality of the standard and its sufficiency in sus- 
taining the grant by Congress to the Commission of the 
power to regulate radio broadcasting has been well estab- 
lished. In this connection, the Court in FCC v. Potts- 
ville Broadcasting Co., said: 

While this criterion is as concrete as the complicated factors 
for judgment in such a field of delegated authority permit, it 
serves as a supple instrument for the exercise of discretion by 
the expert body which Congress has charged to carry out its 
legislative policy.’® 

By this standard is the Commission to be guided in de- 
termining whether a license should issue to a new appli- 


14 Supra note 4. 

15 Federal Radio Commission v. Nelson Bros. Bond & Mortgage Co., 289 
U. S. 266, 285, 53 Sup. Ct. 627, 636, 77 L. ed. 1166, 1178 (1933). 

16 309 U. S. 134, 138, 60 Sup. Ct. 437, 84 L. ed. 656 (1940). 





38 THE GEORGE WASHINGTON LAW REVIEW 


cant or whether an existing licensee should be granted a 
renewal of his license upon its expiration. Within its 
area the Commission is endowed with wide discretionary 
powers.” The standard of “public interest” in Section 5 
(4) (b) of the Interstate Commerce Act* is broad 
enough to permit the Interstate Commerce Commission’s 
conditioning its approval of a proposed lease of carrier 
properties upon the carrier’s compensating its employees 
who suffer because of the lease; similarly, the standard 
of “public convenience and necessity” in Section 1 (18) of 
the Interstate Commerce Act” permits the ICC to impose 
like conditions upon approval of consolidation for the 
protection of employees.” 

But the appellant networks argued that the FCC had no 
authority under its licensing power to promulgate the 
regulations providing for the denial of renewals of li- 
censes to stations having affiliation contracts with network 
organizations containing provisions deemed to be re- 
strictive of competition.” On the other hand, the Com- 
mission felt that the heart of the abuses of chain broad- 
casting was in the network outlet contract.” ‘To obviate 
these abuses, the FCC issued regulations which struck at 
exclusive contracts between national networks and local 
radio stations wherein it was believed by the Commission 
that the networks were exercising too much control over 
local broadcasting. The rules forbid the operation of two 
national networks by one company, discourage the net- 
work ownership of stations in cities where there are an 
insufficient number to go around and deny the network 
any control over non-network rates. They further pro- 


17 See WOKO, Inc. v. FCC, 109 F. (2d) 665, 667 (App. D. C. 1939). 

18 48 Stat. 271 (1933), 49 U. S.C. § 5 (2) (b) (1940). 
asa) States v. Lowden, 308 U. S. 225, 60 Sup. Ct. 248, 84 L. ed. 208 

2041 Stat. 477 (1920), 49 U. S. C. §1 (18) (1940). 

21 ICC v. Railway Labor Executives Ass’n, 315 U. S. 373, 62 Sup. Ct. 717, 
86 L. ed. 904 (1942). 

22 CBS brief at 40. 

28 Report of special FCC Committee, Chain Broadcasting Abuses Cited, FCC 
Press Release No. 41550, June 12, 1940, at p. 1. 
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vide that a network affiliated station can no longer bind 
itself by contract to broadcast programs of only one net- 
work. Neither can a network, under the new rules, bind 
itself to withhold a program from a non-affiliated station 
when the affiliated station has declined to carry it. Stations 
are limited in amount of time they may option to a net- 
work and they cannot be required to broadcast a program 
they deem unsuitable. 

In support of the networks’ contention that competition 
should not be considered in determining a standard, re- 
liance was had upon certain language in the noted case of 
FCC v. Sanders Brothers Radio Station,“ in which a 
station owner sought to enjoin the granting of a new li- 
cense which he claimed would create such competition 
that his station could not continue to operate profitably. 
In commenting on the power of the FCC with regard to 
the regulation of economic affairs, the Court, speaking 
through Mr. Justice Roberts, said: 

But the Act does not essay to regulate the business of the 
licensee. The Commission is given no supervisory control of 
the programs, of business management or of policy. In short, 
the broadcasting field is open to anyone, provided there be an 
available frequency over which he can broadcast without inter- 
ference to others, if he shows his competency, the adequacy of 
his equipment, and financial ability to make good use of the 
assigned channel.?® 

It is interesting to note that this same language was 
referred to in the Court’s minority opinion in the Net- 
work cases by Mr. Justice Murphy, who was joined in his 
dissent by Mr. Justice Roberts. 

A casual glance at this terminology would seem to justi- 
fy the criticism by the appellants regarding competition 
as an element in determining a standard. But a study of 
the entire opinion in the Sanders case reveals that two 
main issues were presented: (1) whether economic in- 


24 309 U. S. 470, 60 Sup. Ct. 693, 84 L. ed. 869 (1940). 

25 Jd. at 475. The apparent conflict between this language and the provisions 
of the chain broadcasting regulations gave rise to the Senate hearings before 
the Committee on Interstate Commerce to authorize a study of the rules. See 
S. Res. 113, 77th Conc. Ist Sess. (1941). 
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jury, in and of itself, is an element which the FCC must 
weigh in making its findings; and (2) whether the owner 
of a radio station, who alleged that he suffered economic 
injury, had a right to appeal under Section 402 (b) (2) 
of the Act from an order of the Commission refusing him 
permission to intervene in the proceeding. It is quite 
clear that the language quoted above was not germane to 
the issues and was not necessary in the determination of 
these questions. It must then be regarded as obiter dicta. 
It has been said that at best all that the Court implies is 
that after a license has been granted, the Commission can 
exercise “no supervisory control of the programs, of busi- 
ness management, or of policy.” ” 

The FCC has consistently adhered to the view that it 
should exercise its licensing and other powers so as to 
prevent monopoly and to foster competition. In several 
instances it has granted or refused consent to a transfer of 
control of a station accordingly as competition would be 
increased or diminished.” Often it has refused, on ac- 
count of monopolistic or competitive factors, to grant a 
license or to consent to a transfer which would result in 
ownership of two stations in a given community by a single 
licensee. ‘The Commission has also given consideration 
to the furtherance of competition by giving preference to 
a non-newspaper applicant over a newspaper applicant.” 
Also, the Commission, in granting an application for a 
construction permit for a second station in a community, 
has stressed the benefit to be expected by the community 
from this creation of competition.” Finally, in the new 
fields of frequency modulation and television broadcast- 


26 For a statement of contrary views on the legality of the chain broadcasting 
regulations, see (1941) 12 Arr L. Rev. 301-316. 

27 Western oma Co., 3 F. C. C. 179 (1936); Memphis Commercial 
Appeal Co., 6 F. C. 419 (1938). 

28 WSMB, Inc., 5 r C. C. 55 (1938) ; Genesee Radio Corp., 5 F. C. C. 183 
(1938) ; Louisville Times Co. 5 F. C. C. 554 (1938); Colonial Network, 
Inc., F. C. C. 654 (1938); El Paso Broadcasting Co., 6 F. C. C. 86 (1938) ; 
Citizens Broadcasting Corp., 6 F. C. C. id , 5 

29 Port Huron Broadcasting Co., 5 F. . 177 (1938). 

80 Presque Isle Broadcasting Co., 8 EC C. 3 (1940). 
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ing, the Commission has by regulation sought to avert 
monopoly or undue concentration of control. Commis- 
sion Regulation 3.230 declares a policy against licensing 
more than one frequency modulation station in any com- 
munity, or more than six such stations altogether, to one 
applicant.” Regulation 4.226 declares the same policy 
with respect to television stations, except that the latter 
limitation is fixed at three stations.” 

Judge L. Hand, speaking for the court in the District 
Court opinion in the Network cases, disposed of the 
Sanders case by saying: 

The decision in Federal Communications Commission v. 
Sanders Brothers Radio Station .. . is irrelevant; the only ques- 
tion decided was whether the injury suffered by an existing 
station was a material factor in licensing a new station.** 

Even though the dicta in the Sanders case were taken 
at their face value and it is admitted that the Commis- 
sion’s jurisdiction does not extend to fields of business 
management or questions of policy, consideration must be 


given to the general aim of the Act as expressed by Mr. 
Justice Frankfurter in his opinion in the Pottsville case: 


Congress moved under the spur of a widespread fear that in 
the absence of governmental control the public interest might be 
subordinated to monopolistic domination in the broadcast field. 
To avoid this Congress provided for a system of permits and 
licenses.** 


It appears then that it is in the discretion of the Commis- 
sion to determine when and how the public interest would 
be best protected and to make appropriate rules in ad- 
vance for that purpose. 

Section 303 (i) of the Act authorizes the Commission 
“to make special regulations applicable to radio stations 
engaged in chain broadcasting.” ‘The appellants in the 

315 Fep. Rec. 3915 (1940). 

326 Fep. Rec. 2284 (1941). See also Regulation of Competition Among Radio 
Networks (1942) 51 Yate L,. J. 448. 

83 47 F. Supp. 940, 945 (S. D. N. Y. 1942). 

34 Supra note 16 at 137. See Mackay Radio & Telegraph Co. v. FCC, 97 F. 


(2d) 641, 643 (App. D. C. 1938) ; Yankee Network, Inc. v. FCC, 107 F. (2d) 
212, 223 (App. D. C. 1939). 
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Network cases contended that the power conferred by 
this section must be construed as applying only to the 
technical matters of radio transmission, since all the other 
subsections of Section 303 relate to technical matters. 
That this contention is not wholly true is seen by the fact 
that Section 303 (a) authorizes the Commission to classify 
radio stations; Section 303 (b) gives the Commission 
power to prescribe the nature of the service to be rendered 
by each class of station and each station within a class. 
Also, by Section 303 (j), the Commission is given author- 
ity to make general rules and regulations requiring 
stations to keep such records as it may deem desirable, 
and, in addition, Section 303 (g), which appears for the 
first time in the Act of 1934, authorizes the Commission 
to study new uses for radio, provide for experimental uses 
of frequencies, and generally encourage the larger and 
more effective use of radio in the public interest. As the 


court below pointed out in referring to Section 303 (g): 
We can see no reason for confining the last clause to scientific 

or engineering problems; the purpose is apparent to give the 
Commission power to foster the industry in all appropriate ways. 

It is not clear that this was a new purpose; but if it was, it in- 


fused the powers already granted in an earlier act, broadening 
them in accord with the changed outlook . . .*° 


The strong point of appellants in the Network cases 
was that Congress did not vest discretionary power in the 
Commission to make the decision as to whether certain 
contractual relations or arrangements between individual 
station licensees and the networks are monopolistic and in 
restraint of trade. The appellants, likewise, urged that 
since Congress in Section 311 of the Act expressly author- 
ized the Commission to refuse licenses to persons who 
have been convicted of violating the anti-trust laws, by 
implication it deprived the Commission of any jurisdic- 
tion to consider questions pertaining to competition or 
monopoly in exercising its licensing powers unless the 


35 Supra note 33 at 943. 
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applicant has already been found guilty by a court of 
violating the anti-trust laws as such. 

But the Commission is not attempting to enforce the 
anti-trust laws as such. Rather, as stated by the Com- 
mission: “The prohibitions of the Sherman Act apply to 
broadcasting. This Commission, although not charged 
with the duty of enforcing that law, should administer its 
(own) regulatory powers with respect to broadcasting in 
the light of the purposes which the Sherman Act was 
designed to achieve.” * In the Sherman Act,” as well as 
a number of other statutes * Congress has established a 
broad policy of discouraging monopoly and fostering open 
and fair competition in economic activity generally. But 
the fact that Congress has made available these judicial 
sanctions for the effectuation of the policy of preserving 
competition, as it is embodied in legislation other than 
the Communications Act, should not detract from the 
Commission’s duty under the Act to consider that policy 
in exercising its power to grant licenses. 


FREE SPEECH ASPECTS 


There is little question that communication by radio 
broadcasting is within the scope of the guaranties of free- 
dom of speech and of the press. A free radio has become 
at least as important a part of our heritage as a free press 
by publication. From its beginnings as a gadget with 
which only a few people could afford to play in the early 
1920’s through an intermediate stage when it was regarded 
primarily as a source of entertainment to a wider circle 
of homes, radio has developed into the most important 
single vehicle for the dissemination of opinion, informa- 
tion, education and entertainment, reaching many more 
people than the printed press, including books, magazines 


36 REporRT supra note 6 at 46. 

87 26 Stat. 209 (1890), 15 U. S. C. §1 et seg. (1940). 

88 See e.g., Federal Trade Commission Act, 38 Stat. 717 (1914), 52 Stat. 111 
(1938), 15 U. S. C. §45 et seq. (1940); Robinson-Patman Act, 49 Stat. 1526 
(1936), 15 U. S. C. § 13 et seg. (1940). 
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and newspapers. Every broadcasting station is an im- 
portant instrument of dissemination of news, ideas and 
discussion. In one survey it was claimed that radio is 
relied upon for information by far more people than the 
printed press.” That radio broadcasting may be consid- 
ered a part of our conception of the press was recognized 
by Mr. Chief Justice Hughes, speaking for a unanimous 
Court in Lovell v. City of Griffin, when he said: “The 
press in its historic connotation comprehends every sort 
of publication which affords a vehicle of information and 
opinion.” “ 
The First Amendment to the Constitution provides: 


Congress shall make no law . . . abridging the freedom of 
speech, or of the press; .. . 


To make doubly sure that freedom of speech by radio 
communication would not be placed in jeopardy, Con- 
gress embodied the substance of the First Amendment in 
Section 326 of the Communications Act of 1934“ by pro- 
viding that: 


Nothing in this Act shall be understood or construed to give 
the Commission the power of censorship over the radio com- 
munications or signals transmitted by any radio station, and no 
regulation or condition shall be promulgated or fixed by the 
Commission which shall interfere with the right of free speech by 
means of radio communication. .. . 


Thus, in view of the clear recognition by Congress that 
the hard-won concepts of freedom of speech and freedom 
of the press are fully applicable to radio, it cannot be 
assumed that Congress has legislated with respect to radio 
without a deep-seated sense of the danger of attempting 


89 See affidavit of Frank Stanton, CBS Transcript of Record in Networks 
cases p. 311 (1942). 

40 303 U. S. 444, 452, 58 Sup. Ct. 666, 669, 82 L. ed. 949, 954 (1938); cf. 
Murdock v. Pennsylvania, 319 U. S. 105, 63 Sup. Ct. 882, 87 L. ed. 827 (1943) ; 
Jones v. Opelika, 319 U. S. 103, 63 Sup. Ct. 891, 87 L. ed. 854 (1943) ; Douglas 
v. City of Jeannette, 319 U. S. 157, 63 Sup. Ct. 877, 87 L. ed. 855 (1943) ; 
Martin v. Struthers, 319 U. S. 141, 63 Sup. Ct. 862, 87 L. ed. 861 (1943); 
Bridges v. California, 314 U. S. 252, 62 Sup. Ct. 190, 86 L. ed. 192 (1942). 

41 Supra note 4 (same provision as § 29 of Radio Act of 1927, 44 Stat. 1162 
(1927)). For a survey of federal radio legislative history, see 1 SocoLow, 
Tue Law or Rapio Broapcastinc (1939) § 25 et seq. 





FCC RADIO NETWORK REGULA1I1IONS 45 


to regulate radio broadcasting at all. It is axiomatic that 
only clearly defined interests, the protection of which is 
of greater importance than the protection of fee speech, 
will support the threat to the freedom of speech inherent 
in the licensing of the instruments or vehicles of speech.” 

In the Network cases, the District Court recognized 
that there were conflicting interests at stake; that the 
regulations do not profess directly to control what pro- 
grams the stations may broadcast but they do so indirectly 
by proscribing the forbidden contracts with networks even 
though the stations believe that these will bring them bet- 
ter programs than they can get in any other way; and 
that it is not necessary for a law directly to control the 
substance of an utterance to constitute an invasion of the 
right of freespeech. But the District Court answered the 
appellants’ argument drawn from the First Amendment 
by stating: 

We agree that the regulations might be invalid though they do 
not prohibit programs on the basis of their contents; they do 
fetter the choice of the stations; absolutely free choice would 
include the privilege of deciding that they preferred the oppor- 
tunities open to them under the “networks” contracts to those 
which would be otherwise available.** 

The District Court then went on to point out that the 
interests which the regulations seek to protect are the very 
interests which the First Amendment itself protects, name- 
ly, the interests of the listeners and the interests of any 
licensees who may prefer to be freer of the networks than 
they are, and also the interests of any future competing 
networks. The court concluded that whether or not the 
conflict between these interests and those of the networks 
and their affiliates has been properly composed, no ques- 
tion of free speech can arise. 

The FCC has stated that it is of the opinion that the 
chain broadcasting regulations will tend to decentralize 
the tremendous power over what the public may hear 


42 Lovell v. Griffin, supra note 40 at 451. 
43 Supra note 33 at 946. 
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which was lodged in the major network organizations.“ 
Thus, in the view of the Commission, the regulations 
though designed primarily to eliminate monopoly, also 
would result in encouraging free speech by increasing 
competition. Had the regulations been primarily de- 
signed for the express purpose of encouraging free speech, 
they likely would have been unconstitutional in the light 
of the decision in Powe v. United States,*° wherein a 
federal court held that the First Amendment forbids gov- 
ernmental interference asserted in aid of free speech as 
well as governmental action repressive thereof. In that 
case the defendants were charged under a criminal statute 
with threatening the executive editor of two Alabama 
newspapers that if he printed editorials exposing certain 
local lotteries, the defendants would publish an obscene 
photograph of the editor. The offense alleged was con- 
spiracy to intimidate the editor in the free exercise of his 
right and privilege as a citizen to publish his views in the 
newspapers. The court reversed the defendants’ convic- 
tion and remanded the case to the trial court with instruc- 
tion to sustain defendants’ demurrers to the indictment. 
The court based the reversal upon the ground that the 
First Amendment was not a grant of power to Congress 
to enact legislation designed to protect it, stating: 


A flat prohibition against the regulation of a matter in one 
direction cannot result in endowing Congress with power to 
regulate it in another direction. This amendment, while regard- 
in freedom in religion, in speaking and printing . . . seeks 
only to forbid that Congress should meddle therein.** 


Mr. Justice Frankfurter, speaking for the majority in 
the Network cases, recognized that the freedom of utter- 
ance is abridged to many who wish to use the limited fa- 
cilities of radio; because it cannot be used by all, some 


44 FCC SuppLEMENTAL ReporT ON CHAIN BroapcasTING (manifold copy) 
Oct. 11, 1941, at p. 15. 

45 109 F. (2d) 147 (C. . A. 5th, 1940), cert. den. 309 U. S. 679, 60 Sup. Ct. 
717, 84 L. ed. 1023 (194 

48 Jd. at 150-151. my ae United States v. Cruikshank, 92 U. S. 542, 23 
L. ed. 588 (1876); United States v. Moore, 129 Fed. 630 (N. D. Ala. 1904). 
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who wish to use it must be denied. Only those who hold a 
license from the FCC are given full rights to the ether 
waves and Congress has set up the FCC to select the 
licensees by a system of licensing stations through the 
standard of “public interest, convenience, or necessity.” 
But, said the Justice, the question presented in the instant 
case was not whether an applicant’s qualifications de- 
pended upon his political, economic, or social views but 
rather that the regulations deny an applicant a license 
because he engages in specified network practices contrary 
to the standard of the Act. The Court concluded that 
“Denial of a station license on that ground, if valid under 
the Act, is not a denial of free speech.” “ 

The express statutory prohibition of a right to censor 
radio programs “ has been held to limit only the power of 
the FCC to intervene between the formulation of an idea 
and its expression over the air.*’ A radio station licensee 
is loathe to broadcast undesirable material because the 
Commission has the power to decide whether licenses 
shall be renewed or revoked. This power has been at- 
tacked as an unconstitutional deprivation of free speech 
rights but it has been held that its exercise is proper as a 
reasonable regulation of the limited frequencies which 
may be denied to those who have failed to give adequate 
service in the public interest. Also, the Commission’s 
view of renewing licenses only after the licensee has 
promised to discard some obnoxious policy has enhanced 
effective regulation.” The Commission has taken the 
stand that freedom of speech on the radio requires that 


47 Supra note 2 at 227. 

48 Supra note 41. 

49 KFKB Broadcasting Ass’n v. Federal Radio Commission, 47 F. (2d) 670 
(App. D. C. 1931); cf. Landis, Freedom of Speech and of the Press, 6 Encyc. 
Soc. Scrences 455 (1931). 

50 Trinity Methodist Church South v. F. R. C., 62 F. (2d) 850 (App. D. C. 
(1932), cert. den. 284 U. S. 685, 52 Sup. Ct. 203, 76 L. ed. 578 (1932). But see 
(1933) 81 U. or Pa. L. Rev. 471 (criticizes Trinity case as failing to protect 
free speech). 

51 E.g., Hammond-Calumet Broadcasting Corp. (WWAE), 2 F. C. C. 321 
ttoss>. Oak Leaves Broadcasting Station, Inc. (WGES), 2 F. C. C. 298 

1935). 
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full and equal chance be given for the introduction of 
all sides of public issues.” It has been suggested that the 
equality provision should be extended to the supporters of 
political candidates and, in the interests of adequate dis- 
cussion, that stations be compelled to allot some time at 
ordinary commercial rates to political speakers.” 

Since the Supreme Court’s decision in the Network 
cases, many words, and most of them bitter, have been 
exchanged regarding the effect which the chain broad- 
casting regulations will have upon our freedom of speech 
through the instrumentalities of the radio. Some edi- 
torials have given voice to the opinion that the re- 
strictions imposed on radio network affiliation will even- 
tually result in the muffling of the freedom of the press, 
the printed publication of opinion and ideas. Others 
have interpreted the opinion as giving the FCC unre- 
strained authority over radio.” ‘The many rumors hinting 
that the FCC now has a hidden desire to take over the cen- 
sorship of all radio programs—a step which would doom 


a free radio in this country—have been branded as false.” 
On the other hand, the favorable comment of the press 
has been limited.’ The National Association of Broad- 
casters said that complete cg segonmie domination has 


been imposed on the world’s last remaining free system 
of broadcasting and that the FCC now has the power to 
determine what the American people shall and shall not 





526 Ann. Rep. FCC (1940) at 55. 

53 (1941) 54 Harv. L. Rev. 1220, 1223. 

54 See David Lawrence, Abridgement of Freedom of the Press and Radio, 
U. S. News, May 21, 1943. 

55 See N. Y. JourNnAL-AMERICAN, June 3, 1943. For other comments of 
the press on the decision, see WALL St. JourNAL, May 20, 1943; BROADCASTING 
MaGazineE, May 17, 1943, and June 7, 1943: LOUISVILLE a URIER-JOURNAL, 
May 12, 1943; Lexincron (Ky.) LEaAper, May 14, 9435 Tim ES, June 
11, 1943; Aucusta (Ga.) CHRonicte, } 16, 1943, < id june ‘Is, Be 143 : also 
see Fight Over Radio Controls: Censorship in the rae 1? U. S. News, July 23, 
1943 at 26; Free Speech, Free Press, « ‘ree Future, CHRISTIAN SCIENCE 
Monitor, July 9, 1943. 

56 See CLEVELAND PLAIN DEALER » July 4, ’ 

7 For favorable editorial commer it, see Radio Monopoly Ends, Rock IsLanp 
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hear.” The Association said the decision hands over com- 
plete governmental control of radio to the FCC, giving 
that seven-man body broad and fantastic powers. Such 
broad authority, the majority of the industry leaders say, 
if carried to its ultimate possibilities, could mean that a 
politician might chase the Boston Symphony off the air, 
that all news reports could be reduced to government 
handouts, or that a popular comedian could be barred 
from the air because he chided a political big-wig. But 
officials of the Mutual Broadcasting System” saw no 
danger in the broadening of the FCC powers. FCC 
Chairman Fly replied that the unfavorable comments 
made by the industry are “just a lot of hooey.” * 

Practically all of the attacks upon the decision in the 
Network cases have been directed toward the language of 
the Court contained in a single paragraph of the opinion. 
In commenting upon the general powers with which the 
FCC is endowed, Mr. Justice Frankfurther said: 

The Act itself establishes that the Commission’s powers are not 
limited to the engineering and technical aspects of regulation of 
radio communication. Yet we are asked to regard the Commis- 
sion as a kind of traffic officer, policing the wave lengths to pre- 
vent stations from interfering with each other. But the Act does 
not restrict the Commission merely to supervision of the traffic. 
It puts upon the Commission the burden of determining the com- 
position of that traffic. The facilities of radio are not large 
enough to accommodate all who wish to use them. Methods 
must be devised for choosing from among the many who apply. 


And since Congress itself could not do this, it committed the task 
to the Commission.*' (Emphasis supplied.) 


Lively discussion has centered around the “composition 
of traffic’ sentence in the above quoted portion of the 
majority opinion. Consequently, it behooves us to de- 
termine what exactly was meant by that sentence. To 
begin with, it is important to note that Mr. Justice Frank- 


58 WASHINGTON Post, June 6, 1943, at 3 L. 

59 Mutual favored the regulations and intervened in the cases as a party- 
defendant. The American Civil Liberties Union filed a brief amicus curiae 
supporting the FCC. 

69 Supra note 58. 

61 Supra note 2 at 215. 
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furter did not use the word “content.” Therefore, it is 
logical to assume—in fact, it is necessary to assume— 
that he did not mean content. This rationale is given 
further support by the express provision in Section 326 of 
the Communications Act prohibiting the FCC from de- 
termining the content of programs. It seems clear that 
the majority could not have overlooked that prohibition. 
What, then, is meant by the duty to determine composi- 
tion of radio traffic? 

It seems reasonable to conclude that the Court meant 
“composition” in its legal sense. The word has been used 
frequently in connection with freight traffic over a rail- 
road line where the public is interested in the freight be- 
ing composed of commodities generally. This interest 
would not be served by a rail line that carries only farm 
produce and refuses manufactured products and the regu- 
latory agency in the field would see that no such discrimi- 
nation is practiced. It does not mean, however, that such 
agency would have any directorial power as to whether 
a particular car, or even a particular train, hauls oranges, 
household goods or furniture. Likewise, the public in- 
terest in the composition of radio traffic does not mean 
that the regulatory agency can insist that any particular 
public discussion, entertainment or musical program 
shall or shall not be carried on a specific local radio 
program or chain broadcast. It does mean, however, 
that the regulatory body can concern itself with the gen- 
eral level of programs and see that no particular type of 
programs or particular points of view are carried to the 
exclusion or at the expense of all other types of programs 
and points of view. 

Also, sight must not be lost of the fact that, when using 
this language, the Court was pointing out that the Com- 
mission must have the last word as to who may hold a 
license to use a particular frequency. Herein lies the 
danger in removing the “composition of traffic” sentence 
from its context. In support of this theory, the Court 
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later remarked that “The Commission’s licensing func- 
tion cannot be discharged, therefore, merely by finding 
that there are no technological objections to the granting 
of the license.” °° Then the Court queried: “If the cri- 
terion of ‘public interest’ were limited to such matters, 
how could the Commission choose between two applicants 
for the same facilities, each of whom is financially and 
technically qualified to operate a station?” * 

Thus, those who would condemn the chain broadcast- 
ing regulations in the light of the “composition of traffic” 
sentence entirely overlook that portion of the opinion 
wherein the Court carefully considered the abridgement 
of free speech and Section 326 of the Act. Rather, the 
critics rely upon dicta of the Court since the only real 
question before the Court was considered to be one of 
jurisdiction.” 

There are two kinds of censorship—censorship before 
publication and censorship after publication. The former 
is particularly objectionable. The FCC has no power 
to censor radio programs before publication and nothing 
but a general power of review after programs have been 
broadcast. In exercising this power of review the Com- 
mission is interested only in the general level of programs 
from the standpoint of good taste, cultural development 
and freedom of discussion. It is definitely not concerned 
with the social, economic or political views of the owners 
or commentators.” 

It should be noted that no member of the Court in the 
Network cases questioned the advisability of the new 
rules. On the contrary, Mr. Justice Murphy, who 
wrote the minority opinion in which Mr. Justice Roberts 
concurred, stated at the outset: “I do not question the 
objectives of the proposed regulations...” If the 


62 Jd. at 216. 

83 [bid. 

64 See address by FCC Commissioner Wakefield delivered before Stanford 
University Radio Institute, July 22, 1943, FCC Press Release No. 69970. 

65 Jd. at 2. 

66 Supra note 2 at 227. 
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objective or even the far-reaching effect of the regulations 
was to stifle free speech, it does not seem that the majority, 
composed of Chief Justice Stone and Justices Frank- 
furter, Douglas, Reed and Jackson, would sit idly by and 
not raise a word in opposition and thus allow the consti- 
tutional guarantee of free speech to be abrogated.” 


CONCLUSION 


The writer is in agreement with the Court that the 
FCC has the power to issue the regulations under its 
general licensing powers. 

It is also the writer’s opinion that the Court’s decision 
in the Network cases does not construe away the strong 
statutory provision prohibiting the exercise of government 
censorship over radio communication. In fact, it seems 
that free speech will be more fully exercised because the 
activities of the individual station licensee can no longer 
be dominated by the powerful networks through stringent 
contractural affiliation which was becoming more domi- 
nant year by year. The networks actually can censor their 
programs before publication and such power has been 
frequently exercised.” In order to operate fully in the 
public interest, each station licensee must be free to choose 
his programs without prejudice or discrimination. It is 
just this that the new rules will accomplish. 

Since the effective date of the chain broadcasting regu- 
lations,” the listening audience has heard very little 
change in the radio station affiliation set-up.” It is fair 
to assume that a test of the new rules will demonstrate 
that they do foster free speech by encouraging the wider 


67 The Court was divided 5 to 2. Mr. Justice Black and Mr. Justice Rutledge 
took no part in the consideration or decision of the cases. 

68 See WASHINGTON Post, Oct. 5, 1943, regarding CBS policy of censoring 
reports of news commentators; also see WASHINGTON Star, Oct. 8, 1943. 

69 The regulations became effective generally on June 15, 1943, 8 Fen. Rec. 
7355 (1943). 

70 Regulation 3.107 was complied with by the sale of the Blue network to 
Edward J. Noble, former Undersecretary of Commerce, from the Radio Corp. 
of America, owner of the Red NBC network. Mr. Noble has organized a 
new seme. American Broadcasting System, Inc. WaAsHINGTON STAR, Oct. 
13, 1943. 
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distribution of both chain and local programs, thus mak- 
ing it possible for people in a one-station community to 
contact programs emanating from more than one chain. 
However, the many appeals by the press” urging that 
Congress investigate the FCC powers and activities and 
recommend clearer legislation have resulted in action by 
a special House committee for that purpose.” 

It may also be that the new regulations of the FCC have 
resulted in the widespread networks advertising which 
has just recently appeared so prominently in the nation’s 
newspapers.** Competition naturally forces the seller to 
display his wares before the purchasing public through 
the medium of advertising. It could well be that the 
networks now find that the new rules in actual practice 
and operation do tend to encourage competition, thus sus- 
taining the main objective of the Federal Communications 
Commission in promulgating the regulations—to foster 
competition in the radio broadcasting industry.” 
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EDITORIAL NOTES 


ENEMY ALIENS AS LITIGANTS 


The Second World War presents again to the courts of this country 
the problem of the enemy alien as a party litigant. The question is 
not a new one. It is as old as nations and the struggles among na- 
tions. A new policy of dealing with it is unfolding and promises 
to continue. Its purpose and meaning are reflected in recent judicial 
decisions. 


Legislatures and judicial decisions have been ‘blazing the way 
to the open-door policy in dealing with the rights of aliens. . . 
No longer are there vassals trembling at the rapacity of kings 
and lords.’ ? 

The Trading with the Enemy Act makes no distinction be- 
tween an enemy in law and an enemy in spirit... . Whoever 
comes within the sweep of the definition is an enemy... . 
While the definition of the Trading with the Enemy Act is in- 
exorable, the purpose of the Act must be kept in sight. It has a 
rationale. The Act is designed to prohibit and prevent the 
lending of aid and comfort to the enemy, by frustrating the 
enemy’s attempt to garner sinews of war. Confiscation of prop- 
erty was not the objective. Whatever hampers our war effort is 
the target.” 


Whether the enemy alien resides in United States territory, or in 
enemy owned or controlled territory, is the primary consideration in 
grouping the related laws in this field. The right to sue and liability 
to suit is another basis for classifying both case law and statutes. 
Accordingly, this discussion of enemy aliens before our courts will 
be developed under the following topics: (1) The right of the resi- 
dent enemy alien to sue in our courts; (2) his liability there to suit; 
(3) the liability to suit of the nonresident enemy alien; and (4) the 
right of the nonresident enemy alien to institute proceedings and 
litigate in our courts. “Resident enemy alien” refers here to those 
subjects or nationals of any country at war with this nation who are 
residing within the United States. The nonresident enemy alien 
resides outside the United States. 


The Relevant Rule of International Law 


An accepted rule of war in international law provides that the 
nationals of the country with which one nation is at war cannot sue 


1 Caparell v. Goodbody, 132 N. J. Eq. 559, 573, 29 A. (2d) 563 (1942). 
2 Per Mr. Justice Collins in Drewry v. Onassis, 108 N. Y. L. J. 1496 (Nov. 
17, 1942). 
[55] 
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the nationals of the hostile country in its courts during the period of 
the war. The doors of the courts of every nation are closed by this 
rule to its enemy aliens. They cannot come into its courts and sue 
its citizens. This rule of international law is universally recognized.® 
“Absolute suspension of the right to sue, and prohibition to exercise 
it, exist during war by the law of nations, but the restoration of peace 
removes the disability and opens the doors of the courts.” * 

Any nation can rigidly follow that rule without violation of inter- 
national law. Also, any nation, in its discretion, can relax the rigidity 
of this rule of war insofar as it applies to the courts of the particular 
nation. Our own courts early adopted a reasonable rule * and tend at 
all periods of war to increased relaxation. 


Right of Resident Enemy Alien to Sue 


The original relaxation of the rule covered resident enemy aliens.° 
The law is definitely established that the resident enemy alien can 
exercise, without limitation characterized by his status, the general 
right to sue in our courts, at law or in equity.’ 

The English Common Law furnished the foundation for our early 
adoption of this rule. In its earliest period, the English Common 
Law, in time of war, regarded the individual enemy alien as a menace 
to the Crown as much in principle as it did the hostile nation of his 
birth. Accordingly, the law confiscated his goods to the British 
Crown, denied him any relief in the courts and even authorized the 


3 United States: Mumford v. Mumford, Fed. Cas. No. 9,918 (D. R. I. 1812) ; 
Johnson v. Thirteen Bales, Fed. Cas. No. 7,415 (D. N. Y. 1814); Crawford v. 
The William Penn, Fed. Cas. No. 3,372 (D. N. J. 1815); Elgee’s Adm’r vy. 
Lovell, Fed. Cas. No. 4,344 (D. Mo. 1865) ; Chappelle v. Olney, Fed. Cas. No. 
2,613 (D. Ore. 1870) ; Speidel v. N. Barstow Co., 243 Fed. 621 (D. R. I. 1917). 
England: Wells vy. Williams, 91 Eng. Rep. 1086, 91 Eng. Rep. 45, 125 Eng. 
Rep. 18 (1697); Brandon vy. Nesbitt, 101 Eng. Rep. 415 (1794); The Hoop, 
165 Eng. Rep. 146 (1799) ; Maxwell v. Grunhut, 31 T. L. R. 79 (1914) ; Rob- 
inson & Co. v. Continental Ins. Co., [1915] 1 K. B. 155; Porter vy. Freudenberg 
{1915] 1 K. B. 857; Candilis v. Victor [1916] W. N. 424. Canada: Dangler 
v. Hollinger Gold Mines, 34 O. L. R. 78, 23 D. L. R. 384 (1915) ; Cremidas v. 
British Columbia Electric R. Co., 27 B. C. 232 (1919). 

4 Caperton v. Bowyer, 14 Wall. 216, 236, 20 L. ed. 882 (1872). 

5 Clarke v. Morey, 10 Johns. 69 (N. Y. 1813). 

6 Ibid. 

7 Otteridge v. Thompson, Fed. Cas. No. 10,618 (C. C. D. C. 1814); Hep- 
burn’s Case, 3 Bland, Ch. 95 (Md. 1830); Seymour v. Bailey, 66 Ill. 288 
(1872); Speidel v. N. Barstow Co., supra note 3; The Oropa, 255 Fed. 132 
(S. D. Ala. 1919); Ex parte Kumezo Kawato, 317 U. S. 69, 63 Sup. Ct. 115, 
87 L. ed. 94 (1942). 

8 Wells v. Williams, supra note 3; Princess Thurn & Taxis v. Moffitt, [1915] 
1 Ch. 58; Schaffenius v. Goldberg [1916] 1 K. B. 284. See generally: 9 Hors- 
wortH, Hist. or Enc. Law (1938) 99; 1 Pottock & MaitLanp, Hist. oF 
Enc. Law (2d ed.) 460 et seq. 

® Scrutton, The War and the Law (1918) 34 L. Q. Rev. 116, 120; Techt v. 
Hughes, 229 N. Y. 222, 128 N. E. 185, 187 (1920), cert. den. 254 U. S. 643, 41 
Sup. Ct. 14, 65 L. ed. 454 (1920). 
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seizure of his body, if found within the realm. No distinction was 
made in this early era between the warring nation and the casual 
accident of the locality of an alien’s foreign birth. Both the nation 
and the individual were stamped for destruction.’? In periods of 
intermittent warfare, undesirable economic results upon British sub- 
jects trading profitably with friendly Frenchmen, Spaniards, etc., re- 
siding in the Kingdom, revealed the shortsightedness of continuing to 
apply the individual destruction doctrine. Its application destroyed 
more than the individual enemy alien. It carried down British 
subjects and English fortunes as well. 

Accordingly, in 1697 there was engrafted upon the early rule an 
important exception never since reversed."! A progressive court held 
that the rule did not apply to the enemy alien openly and peacefully 
residing in the realm. The rationalization of the exception was that 
his very presence in the realm implied a license from the Crown and a 
right to its protection, with the attendant privilege of use of the 
Crown’s courts. 


This is the British law today. It can be stated as Rule and Excep- 
tion: The enemy alien cannot litigate in our courts, but as exception, 
the rule is not applicable if he resides peacefully among us. It can be 
better stated, however, as two rules. The nonresident enemy alien 
cannot litigate in our courts. The resident enemy alien is accorded 


that privilege. In 1915, during the First World War, the British 
Court of Appeals announced the two rules in a one-sentence summary 
of the law: “Alien enemies have no civil rights or privileges unless 
they are here under the protection and by permission of the Crown.” 7? 

The courts of this country early adopted the relaxed common law 
rule and announced that an enemy alien residing in our territory dur- 
ing the period of war could sue in our courts. The foundation de- 
cision was by New York’s Chief Justice Kent in Clarke v. Morey.* 
Even the “implied license” rationalization of common law was 
adopted.’* That rule of case law remains unimpaired. The rule has 
prevailed throughout our legal history.’® 

Every war, however, brings its specific war statutes, and here, if 
any exist, appear the limitations on the broad, generally accepted rule. 
As has been true in the periods of our earlier wars, the case law rule 
is now being applied against a statutory background. This requires 
that any applicable statute be analyzed for its possible effect upon 


1° See note 9. 

11 Wells v. Williams, supra note 3. 

12 Porter v. Freudenberg, supra note 3, at 869. 
18 Clarke v. Morey, supra note 5. 

14 [bid. at 72. 

15 See cases cited note 7. 
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the right of the resident enemy alien to institute litigation in the pres- 
ent war period. A recent article has stated that the general rule in 
fact has the statutory limitations read into it: “It is now the settled 
rule that the very imposition of restrictions on the lives, conduct and 
property of resident alien enemies constitutes an implied license from 
the Government that such persons may maintain actions at law or in 
equity in our courts unless this right is expressly withheld under 
legislative authority.” *¢ 

Do we now have a war statute which removes or abridges that 
right? The war power would sustain such legislation.17 Even an ap- 
parent need for limitation of the privilege, to protect the national 
safety, would immediately bring into play an exercise of power that 
would abridge or end the existing right. To date, however, the right 
remains intact. Such need has not been apparent and the power has 
not been exercised. 

Many foreign nations in which our nationals reside have adopted 
and followed the almost exact rule of our courts in regard to their 
resident enemy aliens.** That fact would properly have a deterrent 
effect upon any hasty or rash exercise of legislative or administrative 
power in our country to abridge the existing privilege under our rule. 
American nationals, in other lands, would promptly receive similar 
treatment under foreign enactments. 


The Trading with the enemy Act ** is the sole source of statutory 
limitation on the right of an enemy alien to sue in our courts. This 
Act does not restrict the resident enemy alien. 

Certain sections of the Act are especially related to, or have become 
a part of, the field of law discussed here. The most important of 
these are section 2(a), (b), (c) and section 7(b).?° 


16 Sterck and Schuck, The Right of Resident Alien Enemies to Sue (1942) 
30 Geo. L. J. 421, 423, cases collected at page 423, footnote 18. 

17 —— States Constitution, Article I, Section 8, Clauses 11, 12, 13, 
14 and 15. 

18 Cases are collected in (1942) 30 Gro. L. J. 421, at 424. 

19 40 Stat. 411 (1917), 50 U. S. C. App. §1 (1940). 

20 Trading with the enemy Act, ibid. “Section 2. Definitions. The word 
‘enemy,’ as used herein, shall be deemed to mean, for the purposes of such trad- 
ing and of this Act— 


(a) Any individual, partnership, or other body of individuals, of any 
nationality, resident within the territory (including that occupied by the 
military and naval forces) of any nation with which the United States is at 
war, or resident outside the United States and doing business within such 
territory and any corporation incorporated within such territory of any na- 
tion with which the United States is at war or incorporated within any 
country other than the United States and doing business within such terri- 
tory. 

(b) The government of any nation with which the United States is at 
war, or any political or municipal subdivision thereof, or any officer, official, 
agent, or agency thereof. 
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Section 7(b), paragraph 3, was not new legislative enactment. 
It was merely an announcement by the legislature of the common 
law rule. It was legislative recognition, for the sake of clarity, of the 
existing case law precept in order that no confusion could arise as to 
whether the new war statute wiped out the disability then existing. 
The Act did not create the disability; it recognized it. It provided 
expressly that nothing in the Act was intended as a change of that 
existing rule. It adopted and gave legislative sanction to the age-old 
precept: the “enemy” cannot sue in our courts. For this reason, the 
courts continue to apply the case law. 

The immediate purpose of the Trading with the enemy Act is to 
terminate all unlicensed commercial transactions and all communica- 
tion between the people of the United States and our enemies. The 
ultimate purpose of the Act is to prevent any addition to the strength 
of the enemy nation through the acquisition of the property of our 
nationals.** Permitting litigation means permitting the private prop- 
erty of our nationals to be acquired by nationals of the hostile coun- 
tries. Such property could be acquired by the enemy nations them- 
selves. 

The restriction which the Act places upon the use of our courts is 
a restriction upon “enemies,” as defined in the Act for its purposes. 
“Enemy,” in effect, is defined broadly therein as a person, without re- 
gard to nationality, who resides within the territory of a hostile 
nation engaged in war with the United States or who resides within 
territory controlled by or occupied by that nation.*? Thus, it is 
clear that a citizen of the United States, residing in Germany or 
Japan at present, is a technical “enemy” within the meaning of this 


(c) Such other individuals, or body or class of individuals, as may be 
natives, citizens, or subjects of any nation with which the United States is 
at war, other than citizens of the United States, wherever resident or wher- 
ever doing business, as the President, if he shall find the safety of the 
United States or the successful prosecution of the war shall so require, may, 
by proclamation, include within the term ‘enemy.’ 

“Section 7 (b) paragraph 3: 

Nothing in this Act shall be deemed to authorize the prosecution of any 
suit or action at law or in equity in any court within the United States by 
an enemy or ally of enemy prior to the end of the war, except as pro- 
vided in section ten hereof . . .: Provided, however, That an enemy or 
ally of enemy licensed to do business under this Act may prosecute and 
maintain any such suit or action so far as the same arises solely out of the 
business transacted within the United States under such license and so long 
as such license remains in full force and effect: And provided further, That 
an enemy or ally of enemy may defend by counsel any suit in equity or ac- 
tion at law which may be brought against him.” 

2155 Conc. Rec. 4859 (1917) ; Committee on Interstate and Foreign Com- 
merce, H. Rept. on H. Res. 4960, 65th Cong. (1917) ; Bulletin of Information, 
Alien Property Custodian (1918) 5; Arndt-Ober v. Metropolitan Opera Co., 
102 Misc. 320, 169 N. Y. S. 304 (1918) ; Drewry v. Onassis, supra note 2. 

22 Supra note 20, section 2 (a) and (b). 
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Act. A German or a Japanese national, however, residing now in 
the United States is not, as yet, under the Act, technically an “enemy.” 
It should be noted, though, that the Act provides a method by which 
the scope of the word “enemy” can be broadened and made to include 
these resident enemy aliens at some later time. This is the provision: 
The President, on finding that the safety of the United States re- 
quires it, can, by proclamation, place those resident enemy aliens 
within the technical “enemy” category.”* Up to the present time, how- 
ever, no such Presidential Proclamation has been issued. 

No legal or practical necessity exists, as yet, for classifying or re- 
garding the resident enemy alien as an enemy within the meaning of 
the Act. The purpose of the Act must at all times be kept in mind— 
to keep our property from reaching and aiding the nation warring 
upon us. A judgment in our courts that placed property under the 
control of an American citizen actually residing in Germany and 
under the actual control of the German Government, undoubtedly 
would inure to the benefit of that Government, through seizure or 
coerced surrender. On the other hand, German nationals residing 
here even though desiring to transmit their property to that Govern- 
ment, apart from any litigation restriction provision of the Trading 
with the enemy Act, are otherwise so completely controlled and re- 
strained by law—case law, statutory law and administrative regula- 
tion—that acquisition of the property by the hostile nation would be 
almost impossible. Thus, judgments in favor of these individuals are 
not a national threat. 

The present state of our law is: The resident enemy alien can 
maintain suits in our courts during this war period. Future legisla- 
tion may deny him that right. Some future Presidential Proclamation, 
as provided in the Trading with the enemy Act, may place him 
within the scope of the term “enemy,” as used in that Act; in such 
case, the present Trading with the enemy Act itself will bar him 
from instituting litigation. 


Liability to Suit of the Enemy Alien—Resident and Nonresident 


The enemy alien can, at all times, be sued in our courts. Enemy 
alien status, resident or nonresident, is no defense to the alien when 
he is made a defendant in litigation instituted in our courts. Accord- 
ingly, the two groups of enemy aliens are discussed together in this 
regard. 

The litigation disability of the enemy alien, whatever its extent 
may be, is personal to the party plaintiff. The policy which gives 
rise to the disability, when an enemy alien is plaintiff, is not ap- 


23 Supra note 20, section 2 (c). See ex parte Kumezo Kawato, supra note 7. 
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plicable when he is a defendant. As plaintiff, he asks the aid and 
assistance of those courts, whose existence he may even plan to de- 
stroy, in attaining ends which may be of assistance to the enemy 
sovereign. When a defendant, he is liable to such process as may 
take from him, if merited, property that otherwise might well be more 
readily accessible to the hostile government. As a result, rights of 
action by those in the country in relation to which he occupies the 
status of enemy alien are not suspended as against him during the 
state of war. He is not exempt from liability of suit either in the 
courts of the United States or in those of the various states, in so far 
as his rights and estate exist within the particular jurisdiction. 

Without exception, the United States Supreme Court has con- 
sistently announced this rule: “Whatever may be the extent of the 
disability of an allen [sic] enemy to sue in the courts of the hostile 
country, it is clear that he is liable to be sued. . . .” ** 

When the enemy alien is the defendant in litigation, the difficulties 
of acquiring jurisdiction are numerous.*° This is especially true if 
he is a nonresident of the country. It may be true when he is sued 
in a state court and a judgment in personam is sought. These ques- 
tions are not developed here. They do not change the rule that 
enemy alien status does not furnish an exemption from liability to 
suit. Making the individual amenable to the process of the court is 
only a practical difficulty which attends that status, though it does in 
fact often save him from suit. 

The several states have adhered strictly to this rule.2® In Dorsey 
v. Thompson," a Maryland Civil War case, the defendant asserted 
that, having left the state before suit was filed, and having joined and 
remained in the Confederate Army, he was an active enemy alien of 
this Government and consequently, of the State of Maryland. He 
maintained that, as a legal consequence of such status, he was not 
liable to being sued in the courts of the country against which he 
was engaged in hostility, and that such legal proceedings against him, 
if pursued to a termination, would be without basis of law and void. 
The court rejected the argument, commenting that not one authority 
had been produced to give strength to his position. It stated that such 


24 McVeigh v. United States, 1] Wall. 259, 267, 20 L. ed. 80 (1871). See 
Windsor v. McVeigh, 93 U. S. 274, 280, 23 L. ed. 914 (1876) ; Hovey v. Elliott, 
167 U. S. 409, 17 Sup. Ct. 841, 42 L. ed. 215 (1897) ; Story, Equity PLeApincs 
(10th ed., 1892) § 53. 

25 See Dorsey v. Thompson, 37 Md. 25, 40, 41 (1872). 

26 Dorsey v. Thompson, ibid.; Dorsey v. Kyle, 30 Md. 512, 522 (1869); Sey- 
mour v. Bailey, 66 Ill. 288 (1872) ; Riddell v. Fuhrman, 233 Mass. 69, 123 N. E. 
237 (1919); see Horvath v. Mitsubishi Shoji Kaisha, Ltd., 178 Misc. 52, 33 
N. Y. S. (2d) 8 (1942). 

27 Supra note 25. 
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a rule would be disastrous in its consequences to the rights of our 
citizens invoking legal relief, that no established principle of law 
would maintain it, and that reason and convenience militated strongly 
against it. 

Proceedings for proof of a will were not permitted to be suspended 
until the end of the First World War because one of the heirs at law, 
named a defendant, happened to be at the time an enemy alien and 
then a resident citizen of Germany.”* “There is not a shred of author- 
ity,” that court said, “to support the contention here that, in general, 
an alien enemy cannot be a party defendant or respondent in our 
courts in time of war.” 


The English decisions on enemy aliens as defendants parallel our 
own.”° 

The Trading with the enemy Act adopted and announced the 
common law rule.*° 

As a necessary corollary to that rule of liability of the enemy alien 
to suit in our courts, there followed the firm judicial announcement 
that he always has, in such cases, the absolute right to defend before a 
judgment is entered.** That an enemy alien may defend any suit 
brought against him is an established legal principle. Trial courts 
and counsel representing even the government have asserted a 
contrary view in our earlier legal history. As a result, the question 
was directly presented to the United States Supreme Court. 

In the McVeigh case,** the United States, proceeding under the 
terms of one of the war statutes of the Civil War period,** had filed a 
libel of information against McVeigh in the District Court for the 
District of Virginia, seeking a statutory forfeiture of his property in 
Virginia, where he resided. He filed an answer and desired a jury 
determination of the factual issues, a right which, according to a 
prior decision of the United States Supreme Court, the statute pro- 
vided. The District Court, in effect, stated: “You are a rebel in a 
rebel state. Your answer, on its face, shows this. You cannot, as a 


28 Riddell v. Fuhrman, supra note 26. 

291 Bacon Apr. (1842) “Aliens” D, 210, says an Alien Enemy may be sued 
at law (and may have process to compel the appearance of his witnesses so he 
may have the benefit of a discovery); Porter v. Freudenberg, supra note 3; 
see also Albrecht v. Sussmann, 35 Eng. Rep. 342 (1813); 9 Hotpswortn, op. 
cit. supra note 8; Gordon, The Right of Alien Enemies to Sue in American 
Courts (1942) 36 Inu. L. Rev. 817. 

80 Supra note 20, $7 (b) paragraph 3. 

81 McVeigh v. United States, supra note 24; see also Windsor v. McVeigh, 
supra note 24; Hovey v. Elliott, supra note 24; Watts, Watts & Co. v. Unione 
Austriaca di Navigazione, 248 U. S. 9, 21, 22, 39 Sup. Ct. 1, 63 L. ed. 100 
(1918) ; Horvath v. Mitsubishi Shoji Kaisha, Ltd., supra note 26; Murray Oil 
Products Co. v. Mitsui & Co., 178 Misc. 82, 33 N. Y. S. (2d) 92 (1942). 

32 McVeigh v. United States, supra note 24. 

883 12 Stat. 597 (1862). 
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matter of law, defend. Your answer, as a matter of law, is stricken.” 
It entered a decree of condemnation and sale of his property. In 
reversing that decree, the United States Supreme Court, referring to 
the enemy alien status, announced that if the enemy alien is assailed 
in our courts, he can defend. “The liability and the right are insep- 
arable. A different result would be a blot upon our jurisprudence 
and civilization.” 

In considering the right of a Japanese defendant, the Supreme 
Court of New York County, only a few months ago, stated: “The 
right to defend an action brought against one is one of those funda- 
mental rights inherent in our jurisprudence, as well as in our concep- 
tion of the very democracy for which we are fighting.” ** Throughout 
our legal history, this rule has remained inviolate. 

The doctrine is: when sued, the enemy alien can defend. But 
what does this doctrine mean? What are its limits or its extent? 
It could have been so applied by the courts as to be a hollow and 
meaningless protection to the absent, necessarily silent, and thus 
helpless, defendant. But it is applied, in fact, very differently. It is 
applied in a practical and just manner, within the discretion of the 
court. The defendant, if he choses to defend, is entitled to make a 
proper and adequate defense. He may have the aid of the court to 
that end. The right to defend means the right to make a genuine 
defense, a complete defense, and the courts protect that right on 
application. In meritorious cases they even go so far as to stay the 
proceeding, if so requested, until hostilities cease. 

In the McVeigh case, the United States Supreme Court stated that 
the liability to suit resting on the enemy alien carried with it the right 
to use all the means and appliances of defense.** 

The general rule is, of course, subject to the reasonable limitation 
that no enemy alien can, during the existence of a state of war, suc- 
cessfully interpose his status to obstruct the normal operation of the 
general laws of a state by continuing absent in the hostile country.** 

84 Murray Oil Products Co. v. Mitsui & Co., supra note 31, at 93; Robinson 


& Co. vy. Continental Ins. Co., supra note 3; Seymour v. Bailey, supra note 7; 
Russ y. Mitchell, 11 Fla. 80 (1864). 

85 McVeigh v. United States, supra note 24. Bacon, op. cit. supra note 29, 
“may have process to compel the appearance of his witnesses.” Albrecht v. 
Sussmann, supra note 29. 

86 Chapman y. Northern Trust Co., 219 Ill. App. 492 (1920). The case 
raised the question: Was it the duty of a trustee to obey the court order to 
distribute certain trust income, certain parties defendant residing in Germany 
and Austria with which countries the United States was then at war. Held: 
Yes, that the trustee should distribute; that no enemy Alien during the exist- 
ence of a state of war obstruct the operation of the laws of a state by his ab- 
sence; but that, if the conduct of the defense were sufficiently injured by the 
existence of the war, a stay might, on application, be granted in the discretion 
of the court. Also note that in Riddell vy. Furhman, supra note 26, the probate 
administration proceeded. 


5 
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Specific applications of the general principle show the fairness and 
breadth with which the courts receive the plea of the enemy alien 
who is unwillingly dragged into the tribunal and pleads for special 
consideration on the ground of his status in order that he may ade- 
quately present his defense. The tendency appears to be toward more 
and more leniency so as to enable proper defense by the enemy in- 
dividual who may be in spirit no enemy at all. There is little evidence 
of a present desire to visit upon the defendant the belligerency ex- 
tended his hostile country on the mere accident of his locus of birth. 

In 1918, the United State Supreme Court, in an opinion by Mr. 
Justice Brandeis, remanded an admiralty case brought by a British 
corporation against an Austro-Hungarian corporation while their 
countries were at war and the United States was a neutral. It re- 
versed and remanded the case because the United States had entered 
the war before that Court’s decision. It held: first, a co-belligerent 
had the right to sue our alien enemy in our courts, and that to enter- 
tain the suit was not discretionary; second, that the enemy alien had 
the positive right to defend the suit; and, finally, that, for the proper 
conduct of any genuine defense, consultation between client and 
counsel and intercourse between their respective countries, both then 
impossible, were essential. Accordingly, the lower court was directed 
to take no action except what was necessary to preserve the matters 
in status quo, “until, by reason of the restoration of peace ... it 
may become possible for the respondent to present its defense 
adequately.” *” 

In two 1942 cases, a New York court had before it, in each case, a 
Japanese corporation made a party defendant after the outbreak of the 
present international hostilities. In one of these cases, in the exercise 
of its discretion, the court compelled the enemy alien to file its answer, 
over motion by the defendant to stay the proceeding until restoration 
of peace. The court, however, granted leave to the Japanese de- 
fendant thereafter to move for a stay of any further proceeding upon 
allegation that future conduct of the defense would be greatly im- 
paired by the existence of the state of war.** 

In the other case,** the same court recognized opportunity for con- 

87 Watts, Watts & Co. v. Unione Austriaca, etc., supra note 31, at 22. 

38 Horvath v. Mitsubishi Shoji Kaisha, Ltd., supra note 26. 

39 Murray Oil Products Co. v. Mitsui & Co., supra note 31. See also The 
Kaiser Wilhelm II, 246 Fed. 786, 790 (C. C. A. 3rd, 1917); City Nat’l Bank 
of Selma v. Dresdner Bank of Bremen, 255 Fed. 225, 227 (S. D. Ala. 1919). 
Kintner v. Hoch-Frequenz, etc., Drahtlose Telegraphie, 256 Fed. 849 (D. N. J. 
1918). In The Kaiser Wilhelm II, above, the court stated that our courts will 
protect the rights of an absent German citizen while the United States is at 
war with the Imperial German Government, because of our sense of fairness, 
decency, and justice as to rights of an enemy; because of principles of inter- 
national intercourse which lead courts and nations that believe in international 


rights to observe them towards belligerents; and because of high ideals of 
Anglo-Saxon justice. 
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sultation between client and counsel as a part of the rights of an 
enemy alien, as much as of others, to make his proper defense. Al- 
though the attorney before the court, on motion for a stay of the 
action, knew something about the facts of that case, nevertheless the 
court granted a stay until further order by the court. 

That the court must permit the enemy alien to make a proper de- 
fense is now such settled and established law that it is followed even 
where the interests of some of our citizens may, to some extent, be 
prejudiced by the halting of the proceeding.*® 

The existing law is: the resident enemy alien and the nonresident 
enemy alien alike are liable to suit in our courts during this war 
period. Both have the absolute right to defend. The nonresident 
enemy alien will have the sympathetic aid of the court in protecting 
his right to present an adequate and complete defense. The Trading 
with the enemy Act adopts the case law rule by announcing that an 
enemy may defend by counsel any suit in equity or action at law which 
may be brought against him. 


Right of the Nonresident Enemy Alien to Sue 


The original exception to the rigorous rule of international law 
developed in the manner discussed above, in favor of resident enemy 
aliens. That rule retained its effect, however, as a general precept, 
against nonresident enemy aliens. The latter have been barred at all 
times from instituting and prosecuting claims. This is true both in 
the courts of the United States and in those of England.** It is the 
Common Law rule and it remains the general rule of our courts today. 
The prohibition, previously referred to in the Trading with the enemy 
Act, placed upon the statutory “enemies,” merely announces the Com- 
mon Law rule. It neither broadens nor limits it. It falls within its 
scope. It leaves the statutory “enemy” within the scope of the case 
law.** 

Various reasons, as was stated above, have been offered for this 
disability.** For example, England’s C. J. Eyre stated:** “I take 
the true ground upon which the plea of enemy alien has been allowed 
is that a man professing himself hostile to this country, and in a 
state of war with it, cannot be heard, if he sues for the benefit and 
protection of our laws in the courts of this country. We do not 


40 Rothbarth v. Herzfeld, 179 App. Div. 865, 868, 869, 167 N. Y. S. 199 
(1917), aff'd 223 N. Y. 578, 119 N. E. 1075 (1918). 

41 See Gordon, supra note 29. 

42 Ex parte Kumezo Kawato, supra note 7; Verano v. DeAngelis Coal Co., 
44 F. Supp. 726 (M. D. Pa., 1942). 

43 See generally, I Br. Comm. *373; 9 HoLpswortn, op. cit. supra note 8 
at 98. 
44 Sparenburgh v. Bannatyne, 126 Eng. Rep. 837, 841 (1797). 
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allow even our own subjects to demand the benefit of law in our 
courts, if they refuse to submit to the law and the jurisdiction of our 
courts.” But the real basis of this legal principle was stated by 
Bacon :*° “By policy of the law, alien enemies shall not be admitted to 
actions to recover effects, which may be carried out of the kingdom, to 
weaken ourselves and enrich the enemy.” This is the concept which 
prevails today. It is the purpose and objective of the rule.*® It is 
also a statement of the purpose and objective of the Trading with the 
enemy Act, which adopts the rule. 

To effectuate the broad purpose of the rule the courts have applied 
it even beyond its exact technical scope. They have applied it con- 
sistently to litigation instituted after a declaration of war. But they 
have gone further. They have extended the scope of the rule to 
make it cover every situation where, war declared, our property as a 
result of litigation might thereafter reach the hostile nation through 
some person under its control. Upon this basis of enforcing the 
underlying purpose of the principle, a body of case law has developed 
out of the disposition of claims and pending litigation instituted by 
nonresident aliens, who were not enemy aliens when the suits were 
filed, but who became enemy aliens upon the subsequent declaration 
of war. The various fact situations in different groups of these cases 
show how earnestly the courts have at all times interpreted and applied 
the case law rule, and later the federal legislation passed to accomplish 
that same purpose, rather than to accomplish its literal and technical 
enforcement. It is the purpose of the rule, rather than the literal rule, 
that is, on every occasion, enforced. 

As an example, it is stated, as a general proposition, that an action 
commenced by a nonresident alien, before the outbreak of a war, and 
still pending when the plaintiff becomes an enemy alien, through the 
declaration of war, is suspended by his change in status.*’ It is not 
disposed of to his prejudice, however.** The action was instituted 
validly and for that reason it is merely held in abeyance until such 
time as the cessation of hostilities will restore the right to litigate. 
But during the period of the war, absolutely no aid can be secured 


45] Bacon, supra note 29, at 210. See Viola v. Mackenzie, Mann & Co., 24 
D. L. R. 208 (1915). 

46 Birge-Forbes Co. v. Heye, 251 U. S. 317, 40 Sup. Ct. 160, 64 L. ed. 286 
(1920); Leiberg v. Vitangeli, 70 Ohio App. 479, 47 N. E. (2d) 235 (1942). 

47 Hungarian General Credit Bank y. Titus, 182 App. Div. 826, 169 N. Y. S. 
926 (1918); Bell v. Chapman, 10 Johns. 183 (N. Y. 1813); Farenholtz v. 
Meinshausen, 181 App. Div. 474, 168 N. Y. S. 869 (1918); Plettenberg, Holt- 
haus & Co. v. Kalmon & Co., 241 Fed. 605 (S. D. Ga. 1917); Speidel vy. N. 
Barstow Co., supra note 3; Weiditschka v. Supreme Tent of Knights of the 
Maccabees of the World, 188 Iowa 183, 170 N. W. 300 (1919). 

48 Ibid. Cf. Howes v. Chester, 33 Ga. 89 (1861), which held action should 
be dismissed. 
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through the courts in regard to the matter. The extension of the 
rule is again for the basic reason of extending no aid to the enemy. 
Even where pending litigation has proceeded to a judgment rendered 
in favor of a nonresident alien before the outbreak of war, the court 
will not thereafter enter the order as the alien has become an enemy 
alien.*® Nor will it, after the declaration of war, aid such a litigant in 
the collection of a judgment entered before the war.®° An appeal is 
allowed to nonresident enemy alien defendants but is denied to plain- 
tiffs who become enemy aliens after the judgment or decree is en- 
tered. The rule has been applied in suits in which a nonresident 
enemy alien was the real party in interest,®* though not nominally so, 
as well as to suits brought by a trustee for the benefit of such alien 
enemy.** In each of these situations, the courts looked past the mere 
rule, saw its ultimate purpose, and so applied or extended the rule 
as to enforce that objective. 

While the determination to enforce the purpose of the rule explains 
the severity of its application in the situations discussed, yet that same 
concept is causing the development of a second vast relaxation of the 
original common law precept. If the purpose of the rule is entirely 
preserved in other ways, then the courts now declare there is no 
reason for applying the disability to sue to the nonresident enemy 
alien and the general rule in such case is not applied.** If the litiga- 
tion in any case could not possibly result in property reaching our 
national enemy, then the purpose for the rule disappears and the suit 
will be entertained. 

During the First World War, courts, having foremost in their 
minds the purpose of the Trading with the enemy Act, began this 
relaxed application of the rule. It has continued and developed and 
now promises to change the standing of the nonresident enemy alien 
who desires to litigate. The courts began to refuse an application 
of the rule if a technicality of residence alone was the ground of the 
plea of enemy alien. One court refused to stay an action for the 
preservation of rights of the plaintiff as stockholder on the ground 
that the plaintiff was an enemy alien, in the absence of a showing 
that the legitimate interests of the United States would be affected. 
Another court refused to stay an action on the ground that the heirs 


49 Stumpf v. A. Schreiber Brewing Co., 242 Fed. 80 (W. D. N. Y. 1917). 

50 See cases cited supra note 7; Petition of Bernheimer, 130 F. (2d) 396 
(C. C. A. 3rd, 1942). 

51 See Porter v. Freundenberg, supra note 3. Cf. Taylor v. Albion Lumber 
Co., 176 Cal. 347, 168 Pac. 348 (1917). 

52 Brandon v. Nesbitt, supra note 3. 

53 Crawford v. = William Penn, supra note 3. 

54 See infra pp. 69-70. 

55 Posselt v. D’Espard, 87 N. J. Eq. 571, 100 Atl. 893 (1917). 
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were enemy aliens, where the administrator was under the control 
of the court and could retain the fund until after the war.5® A suit 
was not suspended where the enemy alien was merely the nominal 
party and could not control the suit nor collect the judgment.*? In 
each of these cases, though the suit was by a nonresident enemy alien, 
yet the litigation could not result in his acquisition of property which 
might aid the national enemy. The reason for applying the rule 
disappeared. It was not applied. 

The outstanding case hastening the present development was Birge- 
Forbes Co. v. Heye,** an important decision of the First World War 
period. In that case, a judgment had been rendered in favor of an 
alien plaintiff. On appeal to the Circuit Court of Appeals, it was 
urged that the case should be suspended because, after judgment, the 
plaintiff had become an alien enemy by the declaration of war. 
The Circuit Court affirmed the judgment, however, with the direction 
that the money be paid over to the Alien Property Custodian, whose 
office had been created under the provisions of the Trading with the 
enemy Act, and who took such properties for the period of the war 
as trustee. The legal title to the property thus vested in the Alien 
Property Custodian, and there was no possibility of it reaching the 
national enemy. That fact motivated the court in permitting the suit 
to proceed. 

Mr. Justice Holmes, in the opinion of the United States Supreme 
Court affirming this action, said:°® “There is nothing ‘mysteriously 
noxious’ in a judgment for an alien enemy. Objection to it in these 
days goes only so far as it would give aid and comfort to the other 
side... . Such aid and comfort were prevented by the provision 
that the sum recovered should be paid over to the Alien Property Cus- 
todian, and the judgment in this respect was correct.” (Emphasis 
supplied.) 

The Birge-Forbes case may well have been in the mind of the 
United States Supreme Court when it decided Ex parte Kawato © on 
November 9, 1942. Mr. Justice Black’s opinion in that case contained 
the following suggestive dictum: “Even if petitioner were a non- 
resident enemy alien, it might be more appropriate to release the 
amount of his claim to the Alien Property Custodian... .” This 


56 Weiditchka v. Supreme Tent, etc., supra note 47. Cf. Krachanake v. Acme 
Mfg. Co., 175 N. C. 435, 95 S. E. 851 (1918). Also see Propper v. Buck, 178 
Misc. 76, 33 N. Y. S. (2d) 11 (1942), aff'd 263 App. Div. 948, 34 N. Y. S. (2d) 
134 (1942). 

57 se Daimler Motor Co. v. Maudslay Motor Co., 31 T. L. R. 178 
(1915). See Stumpf v. A. Schreiber Brewing Co., supra note 49. 

58 Supra note 46. 

59 Ibid. at 323. 

60 Supra note 7. 
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appeared to indicate that the Court would approve, as general pro- 
cedure, permitting nonresident enemy aliens to litigate, as plaintiffs, 
even where property rights were involved, if, in each case, any 


property resulting to such plaintiff would pass to the Alien Property 
Custodian. 


Three months later, on February 9, 1943, and perhaps guided by 
this dictum, the Alien Property Custodian issued his General Order 
No. 20.** This order effectively prevents the proceeds of any judg- 
ment which might be rendered in favor of a nonresident enemy alien 
from passing into the hands of such a litigant while the war continues 
and thus aiding the enemy in the prosecution of its war against us. 

In view of this recently issued regulation and the dicta in the 
Kawato case, it is clear that the purpose of the common law rule is 
now effected without forbidding the nonresident enemy alien the right 


61 General Order No. 20, Alien Property Custodian: 

“(a) No designated person shall pay, transfer or distribute, or cause to 
be paid, transferred or distributed, any property of any nature whatsoever 
to or for the benefit of any designated enemy country or designated na- 
tional, unless: 

(1) The Alien Property Custodian has issued to the designated per- 
son a written consent to the payment, transfer or distribution, or 

(2) The Alien Property Custodian has: 

(i) Filed a written statement in the court or administrative ac- 
tion or proceeding in connection with which the payment, transfer 
or distribution is proposed, that he has determined not to represent 
the designated national, or 

(ii) Represented the designated national in such action or pro- 
ceeding by the appearance therein of a representative on behalf of 
the designated national, and such representative has been served 
by the designated person with written notice of the proposed pay- 
ment, transfer or distribution, and ninety days have expired without 
the exercise of any other power or authority by the Alien Property 
Custodian with respect to such property. 

(b) Any payment, transfer, or distribution pursuant to paragraph (a) 
of this regulation may be made only if licensed or otherwise authorized by 
the Secretary of the Treasury pursuant to the provisions of Executive 
Order No. 8389, as amended. 

(c) For the purpose of this regulation the terms: 

(1) ‘Designated person’ shall mean a person or officer acting under 
judicial supervision, or in any court or administrative action or pro- 
ceeding, or in partition, libel, condemnation or other similar proceed- 
ings, including, but not by way of limitation, (i) executor, (ii) admin- 
istrator, (iii) guardian, (iv) committee, (v) curator, (vi) trustee 
under will, deed or settlement, (vii) receiver, (viii) trustee in bank- 
ruptcy, (ix) assignee for the benefit of creditors, (x) United States 
marshal, (xi) sheriff, (xii) commissioner, (xiii) person acting under 
trust agreement, and (xiv) all other persons or officers acting in a 
similar capacity. 

(2) ‘Designated enemy country’ shall mean any foreign country 
against which the United States has declared the existence of a state 
of war (Germany, Italy, Japan, Bulgaria, Hungary and Rumania) and 
any other country with which the United States is at war in the future. 

(3) ‘Designated national’ shall mean any person in any place under 
the control of a designated enemy country 

(d) This regulation shall be effective on —_— 9, 1943.” 





70 THE GEORGE WASHINGTON LAW REVIEW 


to institute suit. As long as the statute which created the Alien Prop- 
erty Custodian’s office *®? supplements the case law, there remains 
no reason against permitting such plaintiffs to sue and to proceed to 
judgment immediately. Recent cases show that the courts will likely 
permit any nonresident enemy alien to sue as long as the proceeds of 
any judgment in his behalf will pass into the hands of the Alien 
Property Custodian for the duration of the war.®* If subsequent 
legislation should destroy the effect of the Trading with the enemy 
Act, the case law rule, unrelaxed, would immediately become appli- 
cable again and the nonresident enemy aliens would not be permitted 
to file suits. 

In summary, international law, case law, and war statutes have been 
in accord in denying to the nonresident enemy alien the right to sue. 
In the First World War the Trading with the enemy Act, at first, 
had only the effect of confirming the general case law rule. Before 
that war ended, a court refused to stay a judgment rendered for an 
enemy alien, because it could direct payment of the judgment to be 
made to the newly created Alien Property Custodian. The United 
States Supreme Court upheld this. That case suggested a pattern of 
procedure. The United States Supreme Court, in dictum, indicated 
this. The Alien Property Custodian immediately thereafter issued 
regulations to help effectuate this method of procedure. The courts 


see the advantage of the new possible relaxation. They are permit- 
ting enemy alien litigants to sue, but only where all property they 
thereby acquire passes into the possession of the Alien Property 
Custodian for the period of the war. 


WILLIE YEATES RYLEE, 
Member of the Bar of Mississippi and Tennessee. 


CONSTITUTIONAL IMPLICATIONS OF COMPULSORY 
FLaG SALUTE STATUTES 


On June 14, 1943, in West Virginia State Board of Education v. 
Barnette,’ the United States Supreme Court held that a school board 
in compelling pupils to salute and pledge allegiance to the American 
flag transcends constitutional limitations on its power and “invades the 


62 See (1943) 11 Geo. Wasn. L. Rev. 357. 

63 Lederer v. Kahn, 39 N. Y. S. (2d) 696 (Sup. Ct. N. Y. Co. 1943); Pipe 
v. The LaSalle, 49 F. Supp. 662 (S. D. N. Y. 1943). See: The Antoinetta, 49 
F. Supp. 148 (E. D. Pa. 1943). But see: Drewry v. Onassis, 42 N. Y. S. (2d) 
74 (1943). 

1 West Virginia State Board of Education v. Barnette, 63 Sup. Ct. 1178, 87 
L. ed. 1171 (1943). 
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sphere of intellect and spirit which it is the purpose of the First 
Amendment to our Constitution to reserve from all official control.” ? 
This decision overruled the much criticized holding of the Gobitis 
case * and several per curiam decisions of the Supreme Court.* The 
Barnette case will have far reaching implications and repercussions 
in many fields in American life, because the unconstitutionality of the 
compulsory flag salute was voiced unequivocally without distinctions 
reserved as to particular situations. To understand the significance 
of the decision it is necessary to review the flag salute statutes and 
decisions construing them. 


Statutory Background 


The staff of Youth’s Companion has been considered responsible 
for the idea of a salute to the flag and the authorship of the pledge of 
allegiance as a fitting gesture in the commemoration of the four hun- 
dredth anniversary of the landing of Columbus, celebrated in 1892. 

_The National Education Association, through its Department of 
Superintendence (now the American Association of School Admin- 
istrators), resolved to further the anniversary celebration in all pos- 
sible ways and sponsored the flag salute and pledge in the public 
schools of the country.® 


Kansas adopted the idea by statute in 1907 ;* other states followed 


and the flag salute swept the country during the World War I era by 
state laws, state department of education regulations and local school 
board rules. The original voluntary character of the salute and pledge 
soon became generally compulsory. Constitutionality of the require- 


2 Ibid. at 1187. The First Amendment to the Federal Constitution prohibits 
Congress from enacting any laws purporting to establish a religion or inter- 
fering with the free exercise of religion. Since Gitlow v. New York, 268 U. S. 
652, 45 Sup. Ct. 625, 69 L. ed. 1138 (1925) it has been well established that the 
Fourteenth Amendment places restrictions on the states similar to and measured 
by the prohibitions on Congress outlined in the first eight Amendments. 

3 Minersville School District v. Gobitis, 310 U. S. 586, 60 Sup. Ct. 1010, 84 
L. ed. 1375 (1940), note (1940) 127 A. L. R. 1502. The decision was disap- 
proved in the following legal periodicals: (1940) 15 Cauir. S. B. J. 161-5; 
(1940) 26 Corn. L. Q. 127-30; (1940) 29 Geo. L. J. 112-14; (1940) 9 Inv. 
Juri. Assoc. But. 1, 10-12; (1940) 39 Micn. L. Rev. 149-52; (1941) 6 Mo. 
L. Rev. 106-11; (1940) 18 N. Y. U. L. Q. Rev. 124-7; (1940) 15 Sr. Joun’s 
L. Rev. 95-7; (1940) 14 So. Caurr. L. Rev. 57-8, 73-6; (1940) 14 U. Cin. L. 
Rev. 444-47, 570-71; (1940) 4 Derrorr L. J. 38-41; (1940) 15 Wasx. L. 
Rev. 265-66. 

4Leoles v. Landers, 302 U. S. 656, 58 Sup. Ct. 364, 82 L. ed. 507 (1937) ; 
Hering v. State Board of Education, 303 U. S. 624, 58 Sup. Ct. 752, 82 L. ed. 
1087 (1938); Gabrielli v. Knickerbocker, 306 U. S. 621, 59 Sup. Ct. 786, 83 
L. ed. 1026 (1939); Johnson v. Town of Deerfield, 306 U. S. 621, 59 Sup. Ct. 
791, 83 L. ed. 1027 (1939). 

5 NATIONAL EpucATION ASSOCIATION ProcEEpINGS (1892) 563-4. 

6 Kan, Laws of 1907, ch. 319, § 3. 
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ment was never questioned until 19377 but has since been litigated in 
thirteen states.® 

Regulations vary as to the penalties resulting from failure to comply 
with the flag salute. In the early days, refusal to salute the American 
flag was so far removed from the natural expectations of the drafts- 
men that no penalty was imposed by legislation. In fact, negligence 
upon the part of school officials in failing to carry out the provisions 
was cared for by imposition of penalties in some states without men- 
tion of any penalty to be applied to pupils who did not comply. 
Massachusetts, for example, provides by statute for a penalty on 
members of the school committee who fail to furnish a flag, a penalty 
on administrators and teachers who fail to display the flag, and a 
penalty on teachers for failing to salute the flag and for failing to 
cause pupils to salute.* But no penalty is provided for pupils who do 
not participate in the ceremony. The Massachusetts court has held, 
however, that the lack of penalty on pupils implied a power in the 
school committee to expel pupils who do not conform.*® A few of 
the regulations specifically provide for expulsion for disobedience but 
regardless of the express provision, school authorities have a general 
power to expel pupils for insubordinate defiance of a reasonable 
school rule.** Such expulsions run afoul the compulsory school at- 
tendance laws and attempts have been made to convict parents or 
pupils of violation of the truancy laws.’? 

New Jersey, failing to effectuate the punishment of parents under 
these circumstances,’* amended its flag salute law in 1939 to provide 
that “any person, corporation, society, or organization who or which 


7 The first appellate decision was handed down on February 5, 1937 in Her- 
ing v. State Board of Education, 117 N. J. L. 455, 189 Atl. 629, aff'd 118 N. J. L. 
566, 194 Atl. 177 (1937), 303 U. S. 624, 58 Sup. Ct. 752, 82 L. ed. 1087 (1938) 
(dismissed for want of substantial federal question). 

8 Arizona, California, Florida, Georgia, Illinois, Kansas, Massachusetts, New 
Hampshire, New Jersey, New York, Pennsylvania, Washington, and West Vir- 
ginia. 

® Mass. Gen. Laws (Ter. Ed.) c. 71, § 69, as amended by ch. 258 of the 
Acts of 1935. 

Z ene te v. som, 297 Mass. 65, 7 N. E. (2d) 577 (1937); note (1937) 
110 A 

11 47 Am. aa Scuoots, § 177 et seg 

12 Parents: State v. Smith, 155 on. 588, 127 P. (2d) 518 (1942), note 
(1942) 141 A. L. R. 1030; In re Latrecchia, 128 N. J. L. 472, 26 A. (2d) 881 
(1942) ; People ex rel. Fish v. Sandstrom, 279 N. Y. 523, 18 N. E. (2d) 840 
(1939), note (1939) 120 A. L. R. 655. Pupils: Commonwealth y. Johnson, 
309 Mass. 476, 35 N. E. (2d) 801 (1941); State v. Lefebvre, 91 N. H. 382, 
20 A. (2d) 185 (1941); In re Jones, 175 Misc. 451, 24 N. Y. S. (2d) 10 
(1940) ; In re Reed, 262 App. Div. 814, 28 N. Y. S. (2d) 92 (1941); Bolling 
v. Superior Court for Challam County, 133 P. (2d) 803 (1943). 

13 Jn re Latrecchia, supra note 12. Conviction of the parents was set aside 
because the pupil’s absence from school was the result of expulsion and not due 
to any voluntary act on the part of the parents. 
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shall influence or attempt to influence any school pupil of this State 
against the salute to the flag of the United States of America by in- 
struction printed or otherwise shall be guilty of a misdemeanor.” * 
A similar law with even more explicit provisions was enacted in 
Mississippi in 1942 as a temporary war measure.**> The New Jersey 
amendment of 1939 has not been before the courts. The Mississippi 
law of 1942 was upheld by the Supreme Court of that state but the 
convictions thereunder were reversed by the Supreme Court of the 
United States.* 

The source of authority to require the flag salute suggests a pos- 
sible distinction between state and local regulations. Compulsory 
flag salute has been prescribed by many state laws, seven of which 
have been challenged as unconstitutional.’7 Similar attacks have been 
made in six other states on the basis of local school board rules almost 
identical with these state laws.** At first glance, it may seem that a 
state law expressing the policy of the state presents a more serious 
question than a local regulation promulgated under the general powers 
of a local school board or a state law which is directory only.*° How- 
ever, the Supreme Court in the Gobitis case stated that the local regu- 
lation of a small Pennsylvania district could be treated as if enacted 
by the state legislature.2® Nevertheless, Mr. Justice Jackson’s remark 
in the Barnette decision that “There are village tyrants as well as 
village Hampdens, . . .” ** seems to apply more precisely to the situa- 
tion in the Gobitis case than to the Barnette situation where a state 
law was involved. 

More fundamental is the distinction which may be made between a 
regulation applicable to public school pupils only and one which applies 
to all school children. Only Idaho and West Virginia prescribe the 
flag salute for pupils in private, parochial, and denominational schools, 
as well as those in public schools,”* thereby precluding school attend- 


14N. J., Laws of 1939, ch. 65. 

15 Miss., Gen. Laws of 1942, ch. 178. 

16 Benoit v. State, 11 So. (2d) 689 (1943), Cummings v. State, 11 So. (2d) 
683 (1943), Taylor v. State, 11 So. (2d) 663 (1943), rev'd 63 Sup. Ct. 1200, 
87 L. ed. 1195 (1943). 

17 Ariz. Cope (Ann. 1939), c. 54, §808; Kan. Rev. Stat. (1923), c. 72, 
§ 5308; Mass. Gen. Laws, supra note 9; N. J. Stat. ANN. (1938), 18: 14-80; 
N. Y. Con. Laws, c. 16, § 712; Wasn. Rev. Stat. (Remington), 28-4777; 
W. Va. Cove (1937), c. 18, § 1734, as amended by c. 38 of Acts of 1941. 

18 California, Florida, Georgia, Illinois, New Hampshire, and Pennsylvania. 

19 Ga., Acts of 1935, Con. Res. No. 17 at 1253 (requests all citizens to salute 
the state and national flag). 

20 Minersville School District v. Gobitis, supra note 3 at 597. 

21 West Virginia State Board of Education v. Barnette, supra note 1 at 1185. 

22IpaHo CopE ANN. (1932), 32-2218; W. Va. Cope, supra note 17. The 
Idaho law requires instruction in the use of the flag and the pledge of allegiance 
in public and private schools but the provisions do not actually require all pu- 
pils to give the salute and pledge, as does the West Virginia law. 
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ance in those states without compliance with the flag salute require- 
ment. All other requirements, state and local, apply only to pupils 
in public schools and several courts have held that the flag salute was 
a valid condition of attendance at public schools. Pupils who refused 
to participate could seek their education elsewhere.** These decisions 
present the additional questions of whether attendance at the public 
schools is an absolute right and whether a law which results in forc- 
ing some citizens to pay tuition at private schools is a denial of the 
equal protection of the laws or a taking of property without due 
process. However, these issues are rarely considered in the flag 
salute cases since the question of religious freedom has so greatly 
overshadowed other considerations. 


Divergent Issues Prior to the Barnette Decision 


Prior to the Barnette case, members of Jehovah’s Witnesses had 
been before the courts in twelve states with the contention that the 
flag salute was unconstitutional as applied to them because their reli- 
gious beliefs prohibited them from bowing down before any graven 
image. Although the constitutional question was raised in each case, 
sociological issues at stake appeared to have influenced the courts in 
some instances quite as much as the threat of infringement of reli- 
gious freedom. Even when the flag salute requirement was held to be 
constitutional, the courts (with one exception) did not permit the ac- 
tion to result in punishment of the offenders, and in the one case 
where punishment was inflicted the flag salute was held to be un- 
constitutional.”* 


Five cases were brought against parents to punish them for their 
children’s refusal to salute the flag.2” These actions were brought 
under statutes imposing a penalty for contributing to the dependency 


23 Leoles v. Landers, 184 Ga. 580, 192 S. E. 218 (1937), 302 U. S. 656, 58 
Sup. Ct. 364, 82 L. ed. 507 (1937); Hering v. State Board of Education, supra 
note 7. Home instruction may be substituted for attendance at public schools in 
some states: 47 Am. Jur., ScHoots, § 157. 

24 State v. Davis, 58 Ariz. 444, 120 P. (2d) 808 (1942). Conviction of the 
parents was affirmed because the proof indicated that the parents had “directed 
and commanded” their children to refuse to salute the flag. The court held that 
the compulsory flag salute as applied to dissidents violated the Federal Con- 
stitution. However, parents can no more compel their children to believe in a 
principle than can the school board compel them to do an act which violates 
their beliefs. A different result would have been reached by the court had 
the parents merely “instructed and taught” their children. 

25 State v. Davis, supra note 24; People v. Chiafreddo, 381 Ill. 214, 44 N. E. 
(2d) 888 (1942); State v. Smith, In re Latrecchia, People ex rel. Fish v. 
Sandstrom, all supra note 12. In People v. Chiafreddo the constitutionality of 
the flag salute was not considered, the conviction being set aside on the in- 
sufficiency of the information. In "State v. Smith the court declared the flag 
salute violative of the state constitutional guarantee against interference with 
rights of conscience. In the Latrecchia and Sandstrom cases the New Jersey 
and New York courts upheld the flag salute but released the parents. 





EDITORIAL NOTES 75 


or the delinquency of minors, or simply under the compulsory school 
attendance laws. Convictions below were set aside on appeal, the 
courts holding with one exception that the action of these parents 
did not constitute the crime charged as defined in the statutes. 

Likewise, in five cases brought against pupils on grounds of their 
being delinquent or “habitual school offenders,” convictions in the 
lower courts which would have resulted in the commitment of the 
children to state institutions were set aside.2* The courts held that 
refusal to salute the flag, based as it was upon parental teaching and 
authority, did not constitute delinquency within the meaning of the 
statutes defining the crimes charged. 

Of these ten cases, then, punishment for noncompliance with the 
flag salute was avoided in nine, and this despite the fact that in six 
states where these cases were brought the requirement was held to be 
valid and not unconstitutional. Interference with family life by taking 
the children away from their parents was a consequence which the 
courts refused to allow. 

On the other hand, the courts refused also to compel the school 
boards to reinstate pupils who had been expelled for refusal to salute 
the flag. In five cases, petitions for mandamus to compel reinstate- 
ment or for certiorari to review expulsion were dismissed.** In these 
cases the general power of the school board and the inappropriateness 


of mandamus to control the action of an administrative body in a 


26 Commonwealth v. Johnson, State v. Lefebvre, In re Jones, In re Reed, 
Bolling vy. Superior Court for Challam County, all supra note 12. In State v. 
Lefebvre the court merely held that since the statute involved was protective 
rather than penal the behavior of the children did not warrant the conviction; 
the constitutional issue was not passed upon. The courts held in Commonwealth 
v. Johnson and in the two New York cases (In re Jones, In re Reed) that the 
flag salute was not religious in nature and therefore the requirement was con- 
stitutional. Washington, in Bolling vy. Superior Court for Challam County, 
however, held that the children were entitled to the protection of constitutional 
guarantees of religious liberty and while “Disrespect to the flag constitutes an 
offense not excusable on the ground of religious liberty, . . . standing silently 
at attention while others salute does not constitute disrespect to the flag.” 

27 Gabrielli v. Knickerbocker, 12 Cal. (2d) 85, 82 P. (2d) 391 (1938), cert. 
den. 306 U. S. 621, 59 Sup. Ct. 786, 83 L. ed. 1026 (1939); State ex rel. 
Bleich v. Board of Public Instruction, 139 Fla. 43, 190 So. 815 (1939); Leoles 
v. Landers, Hering v. State Board of Education, both supra note 23; Nicholls 
v. Lynn, supra note 10. In Gabrielli vy. Knickerbocker, the California court 
said that the wisdom of the board’s action might be highly controversial but in 
such cases its action is conclusive unless clearly shown to be violative of the 
fundamental law, and the court held that the flag salute did not violate either 
the State or Federal Constitutions. In this case, as well as in State ex rel. 
Bleich v. Board of Public Instruction, the court held that even if the flag salute 
were a religious ceremony in the eyes of some persons, the freedom of religion 
is not absolute. Georgia and New Jersey decisions (Leoles vy. Landers and 
Hering v. State Board of Education) relied upon the theory that since the flag 
salute is a purely patriotic gesture, those who seek the benefits of the educa- 
tion offered in the public schools should be willing to pledge their allegiance to 
the nation and the nation’s flag. 
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discretionary matter were discussed in some instances but the primary 
consideration was given to the question of whether the flag salute was 
patriotic or religious in nature. In all five cases it was held that the 
flag salute was in no sense religious. 

Thus the courts were powerless. They could not compel the 
children to salute the flag; nor could they punish them or their 
parents; nor could they order the schools to reinstate and excuse them 
from the flag ceremony. Until the Supreme Court spoke in the 
Barnette case, the flag salute requirement was subject to a stalemate, 
regardless of whether it was considered constitutional or unconstitu- 
tional. 

The Gobitis Case 


Of most importance among the cases decided before the Barnette 
decision is Minersville v. Gobitis** decided by the Supreme Court 
in 1940 and overruled expressly in the Barnette decision in 1943. 
In the Gobitis case the Pennsylvania court had granted an injunction 
to enjoin the school board from enforcing the compulsory flag salute. 
This is the only instance where any court took such action, and the 
Supreme Court reversed with one dissenting justice.” 

In the majority opinion, the Court did not state definitely whether 
the salute should be considered a religious rite or not, nor whether 
the compulsory nature of the regulation violated the religious freedom 
guaranteed by the Constitution. The decision was based rather on the 
theory that national unity demanded certain sacrifices of individual 
freedoms, including possibly religious freedom. “Our present task, 
then, as so often the case with courts, is to reconcile two rights in 
order to prevent either from destroying the other. . . . Conscientious 
scruples have not, in the course of the long struggle for religious 
toleration, relieved the individual from obedience to a general law not 
aimed at the promotion or restriction of religious beliefs.” *° 

The Court seemed to be concerned also with the propriety of pass- 
ing upon an educational policy and was undisturbed by the contention 
of appellees that the flag ceremony did not have the educational value 
desired. The majority opinion held that it was not the function of 
the Court to determine the legislative or educational policies; the 
end being justifiable, the means should be left to the legislature. 


The Barnette Decision 


Although there was only one dissenting justice in the Gobitis case, 
three members of the Court dissented in the Barnette decision which 


28 Minersville v. Gobitis, supra note 3. 
29 Mr. Justice (now Chief Justice) Stone dissented. 
80 Minersville School District v. Gobitis, supra note 3 at 594. 
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overruled it. Mr. Justice Jackson wrote the majority opinion, quot- 
ing four principles laid down in the Gobitis decision and disapproving 
each. The first was expressed by the Court as a question raised by 
Abraham Lincoln: “Must a government of necessity be too strong 
for the liberties of its people, or too weak to maintain its own exis- 
tence?” The Gobitis case held that the answer must be in favor of 
strength,** but in the Barnette case it was said: “It may be doubted 
whether Mr. Lincoln would have thought that the strength of govern- 
ment to maintain itself would be impressively vindicated by our 
confirming power of the State to expel a handful of children from 
school. ... If validity applied to this problem, the utterance cited 
would resolve every issue of power in favor of those in authority and 
would require us to override every liberty thought to weaken or 
delay execution of their policies.” ** Furthermore, “Government of 
limited power need not be anemic government.” ** 

The second principle in the Gobitis decision was that the Court 
should not interfere with educational policies; to do so would make 
the Court “the school board for the country.” ** In the Barnette case, 
Mr. Justice Jackson said that educational authorities have “important, 
delicate, and highly discretionary functions, but none that they may 
not perform within the limits of the Bill of Rights.” ** 

Thirdly, it was suggested in the Gobitis case that the legislature, 
not the court, should be the proper arena to fight out the wise use of 
legislative authority.*® The Barnette decision stated: “The very pur- 
pose of a Bill of Rights was to withdraw certain subjects from the 
vicissitudes of political controversy, to place them beyond the reach 
of majorities and officials and to establish them as legal principles 
to be applied by the courts.” *7 

The fourth and most important principle of the Gobitis case which 
the Barnette decision overruled has to do with the balance of the 
scales between national unity and religious freedom.** The objective 
of national unity was emphasized in the Gobitis case and compulsory 
methods of attaining that objective were considered constitutional, 
but in the Barnette decision it was held that the objective did not war- 
rant compulsory measures for its achievement when such compulsion 
overrode any of the freedoms guaranteed by the First Amendment. 
“If there is any fixed star in our constitutional constellation, it is that 

31 Td. at 596. 

82 West Virginia State Board of Education v. Barnette, supra note 1 at 1184. 

2 Minersville School District v. Gobitis, supra note 3 at 598. 

35 West Virginia State Board of Education vy. Barnette, supra note 1 at 1185. 

36 Minersville School District v. Gobitis, supra note 3 at 597-600. 


37 West Virginia State Board of Education vy. Barnette, supra note 1 at 1185. 
38 Minersville School District v. Gobitis, supra note 3 at 595. 
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no official, high or petty, can prescribe what shall be orthodox in 
politics, nationalism, religion, or other matters of opinion or force 
citizens to conform by word or act their faith therein.” *° 

Legal critics were almost unanimous in declaring the Gobitis de- 
cision erroneous.*® The Barnette case has been hailed as “the removal 
of a blot” upon the nation.** However, the fact that the decision was 
not unanimous is suggestive that the question is not yet a dead issue. 


Implications of the Barnette Decision 


The type of religious freedom sanctioned by this decision may raise 
educational problems, as suggested by Mr. Justice Frankfurter in his 
dissenting opinion: “Consider the controversial issue of compulsory 
Bible-reading in public schools. The educational policies of the states 
are in great conflict over this... . Is this Court to overthrow such 
variant state educational policies by denying states the right to enter- 
tain such convictions in regard to their school systems. .. ? Or is 
this Court to enter the old controversy between science and religion 
by unduly defining the limits within which a state may experiment 
with school curricula?” *? 

There are in the United States two hundred fifty-six religious sects, 
of which thirty-nine are reported as having a total membership of 
less than five thousand.** If each of these minority groups were to 
protest, successfully, whatever in the schools offends their peculiar 
beliefs, no control of public education could be maintained by the 
legally appointed legislative and administrative bodies. Educators 
may well fear that the Supreme Court has indeed made itself the 
“school board for the country.” It has determined what is to be the 
school policy and the limits thereof in a matter which is to the ma- 
jority of the population a secular question. The history of the flag 
salute shows that its purpose has always been to aid in the teaching 
of patriotism. Doubtful may be the educational value of a salute 
which is motivated solely by fear of expulsion. However, if the school 
authorities are convinced that the ceremony should be eliminated 
from the program or made voluntary, or if the general public 
wish to convince their legislators to this effect, the change would be 
made. The present interpretation of religious freedom, however, 
makes possible the frustration of the dominant public opinion by a 
minority group. 


39 West Virginia State Board of Education vy. Barnette, s«pra note 1 at 1187. 

40 Supra note 3. 

41 (1943) 41 Time 16; (1943) 22 Newsweek 81-2; New York Times June 
20, 1943. 

42 West Virginia State Board of Education y. Barnette, supra note 1 at 1195. 

43 Wortp ALMANAC, 1943 at 229-30. 
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Religious freedom is not absolute. It must be considered to have 
limits set by the welfare of the nation. Especially in time of war all 
personal freedoms must give way to restrictions imposed by the ne- 
cessities of national unity. In the Gobitis case, the Court attempted 
to reconcile the right to religious freedom with the need for patriotism. 
At the time of that decision, we were not at war but zeal for national 
defense was at a peak, and the Court reflected a nationalistic point 
of view. In 1943, when the Barnette decision was rendered, the 
country was conscious of the Four Freedoms for which we are fight- 
ing and the deplorable conditions in countries where these freedoms 
have been stifled. The Court expressed an opinion in accord with the 
sentiments currently prevailing. The practical results of the decision 
may be disappointing. Whether “a handful of children” is expelled 
from the public schools or not has relatively little significance in the 
larger issue of fostering national patriotism in millions of others. 
It is indeed a new interpretation of religious freedom. 

The Selective Training and Service Act of 1940 exempts con- 
scientious objectors from combatant service.** Federal courts in 
seven districts have already held that this exemption is not a matter 
of right but a matter of discretion with the local draft boards.** Had 
these individuals been entitled to constitutional exemption on grounds 
of religious freedom guaranteed under the First Amendment, such a 
provision would have been unnecessary in the Act. During the 
World War I no exemption was provided by statute and the Selective 
Draft Law Cases held that there was no constitutional right to ex- 
emption.*® The distinction between military service in time of war 
and the flag salute in peace or war is obvious but fundamental to both 
is the expression of loyalty to one’s country. Furthermore, the Selec- 
tive Training and Service Act of 1940 requires substituted essential 
service of conscientious objectors in lieu of combatant service.*? There- 
fore, in this situation the scales have balanced in favor of national 
welfare and against religious freedom. But the question has not been 
determined by the Supreme Court to date. 

Suppose some religious sect objects to compulsory recording of title 


4454 Stat. 885 (1940), 50 U. S. C. § 305g. 

45 Drumheller v. Berks County Local Board No. 1, 130 F. (2d) 610 (C.C. A. 
3rd, 1942); Fletcher v. United States, 129 F. (2d) 262 (C. C. A. 5th, 1942); 
Buttecali v. United States, 130 F. (2d) 172 (C. C. A. 5th, 1942); Haberman 
v. United States, 131 F. (2d) 1018 (C. C. A. 5th, 1942); Checinski v. United 
States, 129 F. (2d) 461 (C. C. A. 6th, 1942); Rase v. United States, 129 F. 
(2d) 204 (C. C. A. 6th, 1942); Seele v. United States, 133 F. (2d) 1015 
(C. C. A. 8th, 1943); United States v. Newman, 44 F. Supp. 817 (E. D. II. 
1942); Ex parte Kelley, 48 F. Supp. 816 (D. Ore. 1943). 

46 Selective Draft Law Cases (Arver v. United States), 245 U. S. 366, 38 Sup. 
Ct. 159, 62 L. ed. 349 (1918). 

47 Supra note 44. 
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deeds on the ground that his religious beliefs require him to trust his 
fellow men without documentary evidence. Should the rights of bona 
fide purchasers be altered on the basis of the constitutional protection 
of religious freedom claimed by the seller? This sounds fantastic, but 
the tenets of many religions seem unreasonable to those who do not 
believe them and there is no knowing how far the freedom of religious 
beliefs may now be extended under the First Amendment as inter- 
preted in the Barnette case.**® Like the camel which got its head into 
the tent, religious minorities may be expected to press upon the courts 
enlarged immunities based upon the new freedom accorded them. 


MADALINE KINTER REMMLEIN. 


STaTE ConTROL Over FEDERAL AREAS 


Within the boundaries of the states are numerous areas belonging 
to the Federal Government. The problem incident to the extent of 
state control over such lands is a “‘constantly increasing” one. The 
method by which the Federal Government acquired the areas has 
been considered the controlling factor in determining the answer to 
the question. The land may be obtained by purchase from the states 
with the consent of the state legislatures, or it may be obtained with- 
out the consent of the legislatures either by direct purchase or under 
the power of eminent domain,’ or it may be part of the territory 
originally belonging to the United States before the state was admitted 
into the Union.?, The Constitution provides the method first men- 
tioned and states that Congress shall have power to “exercise ex- 
clusive legislation . . . over all Places purchased by the Consent of the 
Legislature of the State in which the Same shall be, for the Erection 
of Forts, Magazines, Arsenals, dock-Yards, and other needful Build- 
I ie 

If the land is acquired by some means other than that provided by 
the Constitution, the division of jurisdiction between the state and 
national governments is determined by the extent of jurisdiction 
ceded to the United States by the state. However, the restrictions 


48 The increased scope of the protection is indicated by the action taken during 
the pendency of the Barnette case by the Connecticut Legislature which revised 
state provisions for health instruction, physical examinations and records in the 
public schools and provided that no child should be compelled to undergo a 
physical examination or to receive medical instruction if the parent objects on 
religious grounds. Public Acts of Connecticut, 1943, ch. 194. 

1 Kohl v. United States, 91 U. S. 367, 23 L. ed. 449 (1876). 

2 CooLey, CONSTITUTIONAL Law (4th ed. 1931) 219. 

8 Unitep States ConstiTuTIon, Article I, Section 8, Clause 17. 
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imposed by the state in such a case are subject to the principle that 
they must not interfere with or destroy the effective use of the prop- 
erty for the purposes for which it was acquired.* 

With regard to the extent of the Federal Government’s jurisdic- 
tion over areas acquired according to the Constitutional provision, it 
has been held that the Congressional power of “exclusive legislation” 
necessarily carries with it “exclusive jurisdiction.” ® This has been 
considered to import that in such cases full sovereignty over these 
areas automatically passed to the national government and that the 
state in which the place was located was to apply a “hands-off” 
policy. To prevent such areas from being absolutely without law 
there was adopted the rule of international law that in the passage of 
an area from one sovereign to another the laws of the old sovereign 
are considered to remain in force until abrogated by the new one.” 
This meant that only those state laws in effect at the time of the 
cession would apply to the enclaves and that they could not be affected 
by subsequent state legislation.* The result is that in many instances 
the private rights of people within the enclaves are governed by an 
antiquated body of law, for in some cases tlie Federal Government 
acquired the property fifty or one hundred years ago. 

Congress soon realized the possibility of such federal areas becom- 
ing harbors for criminals. Therefore, in 1825 the first assimilation 
crime statute was passed providing that any offense for which there 
was no penalty according to federal law should be subject to the 
penalty provided by the laws of the state within whose boundaries the 


4 RoTTSCHAEFFER, HANDBOOK OF AMERICAN CONSTITUTIONAL Law (1939) 
71 


5 Western Union Telegraph Co. v. Chiles, 214 U. S. 274, 29 Sup. Ct. 613, 
53 L. ed. 994 (1909); Utah Power & Light Co. v. United States, 243 U. S. 
389, 37 Sup. Ct. 387, 61 L. ed. 791 (1917); United States v. Unzeuta, 281 
U. S. 138, 50 Sup. Ct. 284, 74 L. ed. 761 (1930); United States v. Cornell, 
2 Mason 60 (U. S. C. C., 1819); United States v. Wurtzbarger, 276 Fed. 753 
(D. Ore. 1921); In re Annexation of Reno Quartermaster Depot, 180 Okla. 
274, 69 P. (2d) 659 (1937); CooLEy, op. cit. supra note 2 at 219; UnirTep 
STATES CONSTITUTION (annotated 1938) 261. 

6] WILLouGHBy, CONSTITUTION OF THE UNITED STaTEs (2d) ed. (1939) § 96. 
However, the right of the states to serve civil and criminal process within the 
area is considered not to be inconsistent with the Constitution “for the state 
process . . . becomes the process of the United States.” 2 Story, ComMMEN- 
TARIES ON THE CONSTITUTION OF THE UNITED States (5th ed. 1891) § 1225. 

7 Chicago, R. I. & Pac. Ry. Co. v. McGlinn, 114 U. S. 542, 5 Sup. Ct. 1005, 
29 L. ed. 270 (1885); Vilas v. City of Manila, 220 U. S. 345, 31 Sup. Ct. 416, 
55 L. ed. 491 (1911); Danielson v. Donmopray, 57 F. (2d) 565 (D. Wyo. 
1932). 

8 Western Union Telegraph Co. v. Chiles, supra note 5; Arlington Hotel Co. 
v. Fant, 278 U. S. 439, 49 Sup. Ct. 227, 73 L. ed. 447 (1929) ; McCarthy v. Pack- 
ard Co., 105 App. Div. 436, 94 N. Y. Supp. 203 (1905), aff'd 182 N. Y. 555, 
a N. E. 1130 (1905); Kaufman v. Hopper, 220 N. Y. 184, 115 N. E. 470 

1917). 
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offense occurred. However, this was considered unconstitutional 
unless it incorporated only the state laws existing at the time of the 
statute’s enactment.?® Consequently, periodic reenactments were 
necessary. But since 1825 there have been only six reenactments of 
the crime statute,’* the last one occurring in 1940. Consequently, 
there have been gaps in the penal laws of these areas not conducive to 
an efficient disposition of criminal cases. 

Since the inhabitants of the states are generally considered for all 
purposes non-residents of the states within which the enclaves are 
located,’* they are denied the civil and political rights accorded by the 
states on the basis of residence, and Congress has given them no sub- 
stitute.** It has been held that they could not vote in state elections,’ 
nor sue for divorce in the state courts,® nor send their children to the 
public schools,’® nor benefit by the state poor laws.’7 From a purely 
logical point of view they are not entitled to such rights, since they 
are exempt from state taxation, but as Congress has not legislated for 
them with regard to these matters, they are left “without the pale of 
any law” in such circumstances. In some instances, however, the 
courts have seen fit to overlook these logical objections. The Tennes- 
see Supreme Court sustained the appointment of an administrator 
where the decedent was domiciled within a federal area,’* even though 


there was a statutory requirement that the decedent be domiciled 
within the state.’® It was stated in that case: *° 


If jurisdiction is not given by federal law to the federal courts 
to assert and protect private rights conceded to exist within 
newly acquired territory, they must remain outside the pale of 
law unless they can be asserted in the courts of the state. 


9 Rev. Stat. (2nd ed.) § 5391 (1878). 

10 United States v. Paul, 6 Pet. 141, 8 L. ed. 348 (1832); Franklin v. United 
States, 216 U. S. 559, 30 Sup. Ct. 434, 54 L. ed. 615 (1910); cf. Hollister v. 
United States, 145 Fed. 773 (C. C. A. 8th, 1906). 

1114 Stat. 13 (1866), 30 Stat. 717 (1898), 35 Stat. 1145 (1909), 48 Stat. 
152 (1933), 49 Stat. 394 (1935), 54 Stat. 234 (1940), 18 U. S. C. 468 (1940). 

12 Bank of Phoebus v. Byrum, 110 Va. 708, 67 S. E. 349 (1910); 2 Srory, 
op. cit. supra note 6 at § 1227; CooLey, op. cit. supra note 2 at 219; (1927) 40 
Harv. L. Rev. 130. 

13 (1928) 37 Yate L. J. 796. 

14 Opinion of the Justices, 1 Met. 580 (Mass. 1841); Sinks v. Reese, 19 Ohio 
St. 306 (1869); In re Town of Highlands, 48 N. Y. 795, 22 N. Y. Supp. 137 
(1892) ; McMahon y. Polk, 10 S. D. 296, 73 N. W. 77 (1897); State ex rel. 
Lyle v. Willett, 117 Tenn. 334, 97 S. W. 299 (1906); Herken v. Glynn, 151 
Kan. 855, 101 P. (2d) 946 (1940). 

15 Lowe v. Lowe, 150 Md. 592, 133 Atl. 729 agg Harris v. Harris, 205 
Iowa 108, 215 N. W. 661 (1927); Dicks v. Dicks, 177 Ga. 379, 170 S. E. 245 
(1933) ; oi, “6 A. L. R. 993; (1926) 40 Harv. L. Rev. 130; (1926) 11 
MINN. x Rev. 7 


16 Opinion of the a. supra note 14; cf. Tagge v. Gulzow, 132 Neb. 276, 
271 tae W. 803 (1937). 


x8 Divine v. Unaka Nat’l Bank, 125 Tenn. 98, 140 S. W. 747 (1911). 
19 Tenn. Cope ANN. (Michie, 1938) § 8155. 
20 Divine v. Unaka Nat’l Bank, supra note 18, at 749. 










Co5ct se 2 





EDITORIAL NOTES 83 










In a New York case the court disregarded the requirement that juris- 
diction to award custody normally depends on the presence of the 
child within the jurisdiction and granted a writ of habeas corpus to 
obtain custody of a child domiciled on a military reservation.”* 

In 1937 there came an upset of the prevailing view that exclusive 
jurisdiction automatically vested in the Federal Government upon 
acquisition of territory from a state with the consent of the state leg- 
islature. This occurred in two decisions ** by the Supreme Court 
involving states’ levying non-discriminatory taxes upon the gross 
income of contractors doing work within federal areas. In James v. 
Dravo Contracting Co. the Court upheld the state’s express reserva- 
tion of concurrent jurisdiction and on that basis allowed the enforce- 
ment of the state tax. It stated: ** 
























The possible importance of reserving to the State jurisdiction 
for local purposes which involve no interference with the perform- 
ance of governmental functions is becoming more and more clear 
as the activities of the Government expand and large areas within 
the State are acquired. 


In Silas Mason Co. v. Tax Commission of Washington the Court 
reached the same result, holding that exclusive jurisdiction did not 
automatically vest in the Federal Government since it was under no 
obligation to accept it. It said: ** 


. we know of no constitutional principle which compels 
acceptance by the United States of an exclusive jurisdiction con- 
trary to its own conception of its interests. 


These cases involve, of course, the principle that the Federal Gov- 
ernment shall be immune from state taxation.2® In the James case 
the Court considered the application of the principle as requiring 
“close distinctions” so that in attempting to preserve governmental 
freedom in performing its functions the taxing power “equally essen- 





21 In re Kernan, 247 App. Div. 664, 288 N. Y. Supp. 329 (1936), aff’d without 
opinion, 272 N. Y. 560, 4 N. E. (2d) 737 (1936). 

22 James v. Dravo Contracting Co., 302 U. S. 134, 58 Sup. Ct. 208, 82 L. ed. 
155 (1937); Silas Mason Co. v. Tax Commission of Washington, 302 U. S. 
186, 58 Sup. Ct. 233, 82 L. ed. 187 (1937); (1938) 23 Corn. L. Q. 426 

23 James v. Dravo Contracting Co., supra note 22, at 148. 

24 Silas Mason Co. v. Tax Commission of Washington, supra note 22, at 207. 

25 Although not expressly limited by the Constitution, states may not levy 
taxes which interfere with the Federal Government in the performance of its 
functions. BurpickK, THE LAw oF THE AMERICAN CONSTITUTION (1933) § 253. 
The principle that property belonging to the United States is not taxable by the 
states in which it is situated was not judicially affirmed until 1886 in Van Brock- 
lin v. Anderson, 117 U. S. 151, 6 Sup. Ct. 670, 29 L. ed. 845 (1886). In Wiscon- 
sin Cent. R. Co. v. Price County, 133 U. S. 496, 10 Sup. Ct. 341, 33 L. ed. 687 
(1890), the doctrine of the Van Brocklin case was broadened so as to include 
taxation not only by the states but by any of their administrative subdivisions. 
1 WILLouGHBY, op cit. supra note 6, § 88. 
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tial” to both our national and state governments would not be unduly 
limited. It has been stated that the scope of this immunity does not 
include protection against a tax whose effect upon the exercise of 
governmental functions is indirect and remote but is limited to protec- 
tion against taxes whose effect is immediate and direct.*® 

This problem is made increasingly difficult by the continued ex- 
pansion of federal activity with the states. The functions of federal 
instrumentalities must not be obstructed; yet the states are ‘deprived 
of important sources of revenue” if a non-discriminatory application 
of the principle of federal immunity forbids the states to levy taxes 
regardless of whether or not they would hamper federal functions. 
It has been conceded that there will at times inevitably be a burdening 
of the functions of the national and state governments by the exer- 
cise of the powers of the other; but such conflicts, it is stated, can be 
adjusted through the principle that neither government may so exer- 
cise its powers as to unduly burden the functioning of the other.?’ 

It has been held that a state may not tax private property located 
within an area subject to the Federal Government’s exclusive juris- 
diction.** Yet it does not seem that such a tax would interfere with 
the effective performance of federal activities. Reservations by states 
to tax persons and their property and franchises within such areas 
have been upheld *® as not constituting obstructions to the perform- 
ances of the Federal Government. Congress has passed compar- 
atively recent legislation®® indicating the development of a more liberal 
attitude toward states levying taxes within federal areas where such 
taxes are not levied directly upon the Federal Government. 

Congress has now provided that in respect of all lands purchased 
after October 9, 1940, it shall be conclusively presumed that the Fed- 
eral Government has not accepted jurisdiction, unless formal accep- 
tance of partial or exclusive jurisdiction is made by an officer or 


26 ROTTSCHAEFER, Op. cit. supra note 4, at 99. Cf. Mayo v. United States, 
318 U. S. 441, 63 Sup. Ct. 1137, 87 L. ed. 1082 (1943) and annotation infra 


p. 100. 

27 Jd. at 97. 

28 Surplus Trading Co. v. Cook, 281 U. S. 647, 50 Sup. Ct. 455, 74 L. ed. 
1091 (1930). 

29 Fort Leavenworth R. Co. v. Lowe, 114 U. S. 525, 5 Sup. Ct. 995, 29 L. ed. 
264 (1885); Palmer v. Barrett, 162 U. S. 399, 16 Sup. Ct. 837, 40 L. ed. 1015 
(1896) ; Jn re Ladd, 74 Fed. 31 (C. C. D. Neb. 1896). 

3049 Stat. 1519 (1936), 4 U. S. C. § 12 (1940). Section 10 of the statute 
states: “That all taxes levied by any State . . . upon sales of gasoline and 
other motor vehicle fuels may be levied, in the same manner and to the same 
extent, upon such fuels when sold by or through post exchanges, ship stores, 
ship service stores, commissaries, filling stations, licensed traders, and other 
similar agencies, located on United States military or other reservations, when 
such fuels are not for the exclusive use of the United States. Such taxes . 
shall be paid to the proper taxing authorities of the State . . . within whose 
borders the reservation affected may be located.” 
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authority of the United States as provided by the Act.*? In Adams 
v. United States** it was held that there was no jurisdiction to en- 
force the federal criminal laws where the acts were committed on 
land acquired by the Federal Government after passage of the Act 
unless and until notice of acceptance of jurisdiction had been given. 
The Court stated that the legislation followed the James and Silas 
Mason cases and created a “definite method of acceptance of juris- 
diction so that all persons could know whether the government had 
obtained ‘no jurisdiction at all, or partial jurisdiction, or exclusive 
jurisdiction.’ ” 

Since our entry into the war federal functions in areas within 
states have expanded considerably. Activities on military and naval 
reservations already belonging to the Federal Government have great- 
ly increased, and it has been necessary to acquire additional areas 
from the states in order to facilitate the handling of new problems 
which have arisen. In recent decisions the courts have handled the 
problems in various ways. 

In Arkansas the question arose as to whether or not a physician 
attending people working on the Japanese Relocation Colony should 
be required to conform to the state laws regarding the practice of 
medicine.** He was employed by a company doing construction 
work under a federal contract which provided that the company 
should keep available a physician to look after the health of its em- 
ployees while engaged in this work. The State Supreme Court con- 
strued a state statute as yielding jurisdiction over the area to the 
United States and applied the rule that in such a case exclusive 
jurisdiction passes automatically to the Federal Government. The 
court did not discuss the 1940 federal statute stating that there was 
a conclusive presumption that the United States had not accepted 
jurisdiction over such an area until acceptance had been made by an 
authorized federal officer in the manner prescribed; nor was there 
any consideration of the question as to whether or not requiring the 
physician to conform to the state laws would interfere with the 
functions of the national government in the Japanese colony. 

A federal district court held that Fort Sill was under the exclusive 
jurisdiction of the United States,** except for the purposes specifically 
statute follow : “Notwithstanding any other provision of law, obtaining of exclu- 
sive jurisdiction in the United States over lands or interests therein which have 
been or shall hereafter be acquired by it shall not be required. . . . Unless 
and until the United States has accepted jurisdiction over lands hereafter to be 
acquired as aforesaid, it shall be conclusively presumed that no such jurisdiction 
has been accepted.’ 

32 319 U. S. 312, 63 Sup. Ct. 1122, 87 L. ed. 1025 (1943). 


33 Lynch v. Hammock, 165 S. W. (2d) 369 (1942). 
34 Yellow Cab Transit Co. v. Johnson, 48 F. Supp. 594 (W. D. Okla. 1942). 
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reserved by Oklahoma, and that the state therefore had no right to 
interfere with a shipment of liquor consigned to the Officers Club at 
Fort Sill since it had not reserved the power to regulate the sai 

and use of alcoholic beverages. Under such circumstances the cour, 
considered the Twenty-first Amendment inapplicable.*® As in the 
Arkansas case, there was no discussion with regard to the new prin- 
ciples set forth by the Supreme Court in the James and Mason cases 
or of the subsequent federal statute. 


The important question of the right to vote in local elections with 
regard to inhabitants of federal areas arose in California.** The 
petitioners were employed in national defense activities at Mare Island 
Navy Yard near Vallejo, California, and resided on various housing 
projects located in Solano County. Two of the petitioners lived on 
projects acquired by condemnation proceedings pursuant to the Lan- 
ham Act.*? The Act provided that the acquisition of land author- 
ized by it should not “impair the civil rights under the State or local 
law of the inhabitants on such property.” The State Supreme Court 
considered this provision determinative of the right to vote so far 
as these two people were concerned. 


Another of the petitioners lived on a project the land of which 
was leased to the United States under the authority of the Urgent 
Deficiency Appropriation Act.** The court held that exclusive juris- 
diction over the area was not acquired since the land was not “pur- 
chased” as provided by the Constitution but was leased. Thus, 
petitioner was considered entitled to vote. 


The last of the petitioners resided on land title to which had been 
obtained by the United States Housing Authority and then leased to 
the Navy Department. Under the Act providing for this arrange- 
ment®® the Navy Department had the same jurisdiction over this 
project as it had over the Navy Yard with which the project was 
connected.*° The Act also abrogated the federal statute declining 


35 Section 2 of the Twenty-First Amendment states: “The transportation or 
importation into any State, Territory, or possession of the United States for 
delivery or use therein of intoxicating liquors, in violation of the laws thereof, is 
hereby prohibited.” 

36 Johnson v. Morrill, 126 P. (2d) 873 (1942). 

37 54 Stat. 1125 (1940), 42 U. S. C. Supp. I, § 1521 (1941). 

38 55 Stat. 14 (1941), 42 U. S. C. Supp. I, § 1523 note, (1941). 

39 54 Stat. 676 (1940), 42 U. S. C. § 1502 (1940). 

40 The Act provides: “Notwithstanding other provisions of this or any other 
law, the Department leasing a project shall have the same jurisdiction over such 


project as it has over the reservation, post or base in connection with which the 
project is developed.” Jbid at 682. 
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acceptance of jurisdiction over land acquired by the United States 
unless notice of acceptance of such jurisdiction was filed.‘ 

These facts would seem to indicate that the United States had exclu- 
sive jurisdiction over the project. But the court, overruling these pro- 
visions, held that the jurisdiction granted to the Navy Department 
was not necessarily exclusive unless other facts gave evidence to 
that effect. Here it found the evidence was to the contrary. It also 
found that exclusive jurisdiction was not in the Navy Department on 
the grounds that the dwellings did not come within the term “other 
needful buildings” in the Constitution. The decision that this peti- 
tioner also had the right to vote seems to be a sensible one, for so 
far as the actual exercise of jurisdiction was concerned, no distinction 
appeared to have been made by the Navy Department between this 
project and the others involved in the case. 

In two recent decisions by the Supreme Court involving the appli- 
cability of state milk control laws to military reservations,** opposite 
answers were given to cases concerned with the same practical sit- 
uation. The reason for the distinction was the difference in the nature 
of the United State’s proprietary interest in the two reservations, the 
one in Pennsylvania being held under a lease and therefore, the Court 
held, subject to the state law, the one in California being owned out- 
right by the Federal Government and therefore under its exclusive 


jurisdiction and not subject to state law. In explaining the variance 
between the two decisions the Court stated: * 


The conclusions may seem contradictory; but in preserving 
the balance between national and state power, seemingly incon- 
sequential differences often require diverse results. 


Justice Frankfurter, dissenting, said :** 


. I do not believe that in determining the duty of con- 
tracting officers serving the same Army function . . . legal cate- 
gories compel a difference in result where practical judgment 
and experience lead to an identity in result. 


In the Penn Dairies case the Court held that those who contract 
to furnish supplies to the United States are not such governmental 


41 Yet the Court mentioned the fact that with regard to all of the projects 
involved no express acceptance of exclusive jurisdiction had been made by the 
United States by the filing of any notice of acceptance of such jurisdiction pur- 
suant to the provisions of the federal statute providing for the filing of such 
notice with the State, supra note 31. 

42 Pacific Coast Dairy v. Department of Agriculture of California, 318 U. S. 
285, 63 Sup. Ct. 628, 87 L. ed. 560 (1943) ; Penn Dairies v. Milk Control Com- 
mission of Pennsylvania, 318 U. S. 261, 63 Sup. Ct. 617, 87 L. ed. 549 (1943), 
(1943) 11 Geo. Wasu. L. Rev. 381. 

43 Pacific Coast Dairy v. Department of Agriculture of California, supra 
note 42 at 295. 

44 Id. at 298. 





88 THE GEORGE WASHINGTON LAW REVIEW 


agencies as come within the implied constitutional immunity of the 
national government from state regulation, even though the economic 
burden of the national government may be increased by refusal to 
eliminate them from state control. Furthermore the Pennsylvania 
price regulations were considered as fostering the national interest 
and in the absence of Congressional legislation to the contrary were 
held effective. Both the Pennsylvania and California Milk Control 
Acts were passed for an important purpose, the promotion of public 
health and welfare. If it is considered beneficial to the national inter- 
est to have the Pennsylvania Act apply to a federal enclave, then 
why is it not just as important to have the Milk Control Act of Cali- 
fornia or that of any other state applicable in such a case? If tech- 
nical distinctions are allowed to override practical considerations of 
greater value, then in the application of these public welfare measures 
there will be a lack of uniformity for which there seems to be no 
sound basis. So long as Congress has not expressly forbidden the 
states to extend their authority in this respect over federal areas 
and so long as it is considered beneficial to the national interest to 
allow a state in one instance to do so, it seems that such should be 
allowed with regard to all federal enclaves. Justice Murphy in his 
dissent gave the following formula as a solution to the problem :** 


If a state is acting in matters normally within its competence, 
with which it is especially equipped to deal, to achieve important 
governmental ends such as the protection of the public health 
and welfare or the maintenance of orderly marketing conditions, 
the effects of its action should be allowed to extend into federal 
areas within its boundaries unless inconsistent with an act of 
Congress or the provisions or necessary implications of the Con- 
stitution. 


He further stated that since the Court had held that the Pennsylvania 
statute satisfied the requirements of this test, the California legisla- 
tion also came within it. 

With regard to personal injuries incurred by workers within fed- 
eral areas Congress has passed definite legislation to the effect that 
the states within which these areas are located are to have jurisdiction 
over actions arising from such injuries. The first step in this direc- 
tion was taken in 1928 when an Act was passed providing that in 
the case of a personal injury or a wrongful death in such an area an 
action should exist as though the enclave were under the jurisdiction 
of the state in which it was situated.*® In 1934 the Supreme Court 
decided that this legislation was not so extensive as to cause states 


45 Id. at 304. 
46 45 Stat. 54 (1928), 16 U. S. C. § 457 (1940). 
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workmen’s compensation acts also to be applicable to federal en- 
claves.*7 The widow of an iron worker who was killed while working 
in Pudget Sound Navy Yard sought to maintain an action under the 
Washington Workmen’s Compensation Act, contending that the fed- 
eral statute of 1928 made the Act applicable. The Court stated, how- 
ever, that such was not the case, because the federal statute referred 
only to actions at law while the Workmen’s Compensation Act abol- 
ished all actions at law for negligence in cases involving the em- 
ployer-employee relationship. 

To remedy this situation Congress in 1936 enacted legislation giv- 
ing the states authority and power to apply their workmen’s com- 
pensation laws “to all lands and premises owned or held by the 
United States of America” and “to all projects, buildings, construc- 
tions, improvements, and property belonging to the United States 
of America which is within the exterior boundaries of any state, in 
the same way and to the same extent as if said premises were under 
the exclusive jurisdiction of the state within whose exterior boun- 
daries such place may be.” ** 

This Act has found application in recent cases which have arisen 
in connection with the Federal Government’s increased program of 
activity within its military and naval reservations. In an Arkansas 
case*® plaintiff's intestate was killed while employed by defendants 
who were doing construction work at Camp Robinson. Defendants 
contended that the suit brought against them for the alleged negli- 
gent killing should be dismissed on the grounds that the Arkansas 
Workmen’s Compensation Law applied to the case. Plaintiff claimed 
the Act did not apply since defendants were foreign corporations not 
authorized to transact business in the state. The Arkansas Supreme 
Court held that the defendants were not subject to the state’s laws 
relative to domestication of foreign corporations since they were en- 
gaged in work for the United States at a military post under the 
jurisdiction of the United States, and that the Workmen’s Compen- 
sation Law was applicable to the situation, quoting the federal statute 
to that effect. 


47 Murray v. Joe Gerrick & Co., 291 U. S. 315, 54 Sup. Ct. 432, 78 L. ed. 821 
(1934) ; (1935) 8 So. Cauir. L. Rev. 61; cf. Utley v. State Industrial Com- 
mission, 176 Okla. 255, 55 P. (2d) 762 (1936). 

48 49 Stat. 1938 (1936), 40 U. S. C. § 290. It has been held that under this 
1936 Act extending state workmen’s compensation laws to buildings and works 
of the United States, contractors constructing public buildings on government 
reservations and their employees are brought within the state laws but not 
employees of the United States. Breeding v. Tenn. Valley Authority, 9 So. 
(2d) 6 (1942). The Act itself provides: “That nothing in this section shall 
be construed to modify or amend sections 751 to 796 of Title 5” which sections 
constitute the United States Employment Compensation Act 

49 Young v. G. L. Tarlton, Contractor, Inc., 162 S. W. (3d) 477 (1942). 
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Further arguments against the application of state workmen’s 
compensation acts were advanced in Ottinger v. Clark.®° Petitioners, 
who were engaged by the United States to do work on the Fort Sill 
military reservation, challenged the jurisdiction of the Oklahoma 
Workmen’s Compensation Commission to hear and determine the 
claims of one of their employees injured during the course of his 
employment. They contended the federal statute of 1936 violated 
Article I, Section 8, Clause 17 of the Constitution, but the court 
held this section did not apply where the Federal Government ac- 
quired the land by some means other than with consent of the state 
legislature. In this case, they said, the United States owned the 
territory long before the State of Oklahoma came into existence. At 
the time this case was being tried, the federal statute of 1940 was 
in effect. Therefore, it would seem that the court could have found 
an answer in it to plaintiff's contention, for since the statute declares 
that the United States shall not be required to have exclusive juris- 
diction over any lands which “have been or shall hereafter be ac- 
quired” by it, the Federal Government has a right to give up its 
jurisdiction over certain matters within federal enclaves if it deems it 
desirable and expedient to do so. Petitioner’s other contention against 
the Oklahoma Commission’s jurisdiction to make the award was 
that the accident in which the claimant was injured occurred prior 
to Oklahoma’s acceptance of the act of recession. The court dis- 
posed of this argument by holding that such acceptance was not 
necessary and cited Renner v. Bennett*' as authority to this effect. 

In another Oklahoma case"? involving the same question as the 
Ottinger case the state Supreme Court affirmed an award made by 
the State Industrial Commission, governing its disposition of the case 
according to the principles of the Ottinger case. It held that juris- 
diction acquired from a state, although exclusive where it subsists, 
is to be regarded as a mere suspension of state jurisdiction and that 
an act of Congress relinquishing such jurisdiction and receding it 
to the state is effective for that purpose. 

A workman injured in the Philadelphia Navy Yard attempted to 
bring a common law action for personal injury against his employer, 
a government contractor.** His contention that the Pennsylvania 
Workmen’s Compensation Act was not controlling as to his rights 
was based on the theory that only the state laws in effect at the time 
of the cession of the Navy Yard in 1863 continued in force in the area 


50131 P. (2d) 322 (1942). 

5121 Ohio St. 431 (1871). 

52 McDonnell & Murphy v. Lunday, 132 P. (2d) 322 (1942). 

53 Capetola v. Barclay-White Co., 48 F. Supp. 797 (E. D. Pa. 1943). 
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and that statutes passed subsequently were not effective unless ex- 
pressly made so by Congressional Act. In answer to this contention 
the court quoted from Murray v. Joe Gerrick in which the Supreme 
Court, construing the 1928 act making state laws concerning personal 
injury and wrongful death applicable to federal areas, said: ** “This 
plainly means the existing law as declared from time to time by the 
state.” The basis of plaintiff's theory was that the federal statute 
was not self-executing and therefore could not become effective in 
Pennsylvania without legislative sanction, which had not been given. 
The court held, as did the court in the Ottinger case, that acceptance 
by the state legislature was not necessary. To hold otherwise, it 
said, would be a backward step and 

. ceded property would thus become a sanctuary for the 


obsolete restrictions of the common law and a graveyard for the 


burial of every humane legislation passed for the benefit of 
workers.” 


Legislation such as this federal statute extending state compensa- 
tion laws to employees on federal property is a step toward supplying 
federal areas within states with a complete and modern legal system. 

The problem of state power over federal enclaves is one “calling 
not for a single, simple answer but for disposition in the light of the 
national purposes which an enclave serves.’ Exclusive jurisdiction 
carries with it not only benefits but obligations, and it should be con- 


sidered whether such jurisdiction is desirable to the United States 
and expedient for the performance of the purposes for which the 
federal area exists. It has been surmised that Congress neither could 
nor would legislate with regard to the varying local needs of these 
areas scattered throughout the country,” particularly since they are 
unrepresented in Congress. Why then should states not have juris- 
diction over matters which would constitute no obstruction to the 
accomplishment of federal purposes? In a case arising in Kansas 
plaintiff sued to recover the value of an animal killed by a railroad 
on its unfenced right-of-way on the Fort Leavenworth reservation.” 
The Supreme Court held a Kansas act relating to the killing or 
wounding of stock on railroads applicable, though Kansas had ceded 
jurisdiction to the Federal Government reserving only the right to 
tax corporations, their property and franchises, on the reservation. 

The Court stated: °° 
The government of the state of Kansas extended over the 
reservation, and its legislation was operative therein, except so 

54 Ibid at 800. 


55 Id. 
56 (1928) 37 Yate L. J. 796. 


57 Chicago R. I. & Pacific Ry. Co. v. McGlinn, supra note 7. 
58 Ibid at 548. 
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far as the use of the land as an instrumentality of the general 
government may have excepted it from such legislation. In 
other respects, the law of the state prevailed. 


The Constitution does not prohibit every form of codperation be- 
tween the state and Federal Governments.*® Justice Murphy in his 
dissent to the Pacific Coast Dairy case said: *° 


We derive much of our strength as a nation from our dual 
system of federal government. To promote the harmonious 
working of that system the general clauses of the Constitution 
which broadly delineate the boundaries of state and national 
power should be construed by appraising the respective state 
and national interests involved and striking a balance which 
gives appropriate recognition to the legitimate concerns of each 
government. , 


It has been suggested that Congress make the modern law of the 
state in which each federal area is located applicable to such area by 
the enactment and frequent reénactment of a measure concerning pri- 
vate rights similar to the assimilation crime statute. A step in this 
direction has been taken by the enactment of the federal statute mak- 
ing state workmen’s compensation laws applicable to such areas.®* 
In regard to this statute it has been held ® in effect that the enact- 
ments are not necessary since it applies not only to the state compen- 
sation law as it exists at the time of its adoption but as it will be in 
the future. If such is the case, then it seems that reénactments of 
the crime statute and acts similar to it should not be required. 

It seems that state laws passed for the public welfare should be 
applied to federal enclaves within the state, for the state is best fitted 
to know the requirements of its particular locality and to deal with 
them. Such measures, it appears, would not interfere with the func- 
tions of the Federal Government. The Supreme Court has held that 
on the contrary they furthered the national interest. In a New York 
case™ the state labor law concerning safety precautions was held to 
apply in an area subject to exclusive federal jurisdiction since it did 
not obstruct the performance of the national purpose. The possible 
slight increase in construction cost to the government that might 
result because of the precautions was deemed not to interfere. 


59 ROTTSCHAEFER, op. cit. supra note 4, at § 86. 
69 Supra note 42 at 567. 

61 Supra note 56. 

62 Supra note 48. 

63 Supra note 53. 


64 Stewart & Co. v. Sadrakula, 309 U. S. 94, 60 Sup. Ct. 431, 84 L. ed. 596 
(1940); (1940) 53 Harv. L. Rev. 1046. 
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It cannot be seen that depriving inhabitants of federal enclaves of 
their civil and political rights is a prerequisite to the accomplishment 
of the purposes of such an area. The passage of property from a 
state to the national government is not a transfer from one country 
to another but only a transfer between existing governmental agen- 
cies in the same country. Because the state and federal governments, 
with respect to each other, are not separate sovereign nations, it has 
been contended that the rule of public law making state laws appli- 
cable to federal areas until abrogated by the national government 
should include political rights with regard to these areas.** A basis 
for granting such rights would arise by allowing states to tax persons 
and their private property in federal areas®* within the states’ boun- 
daries, for then the people would be entitled to the privileges attached 
to sharing the burden of the states’ maintenance. It would seem, 
too, that the states should then be permitted to exercise control over 
matters traditionally within their jurisdiction, such as probate, divorce, 
and the awarding of custody. Denying inhabitants of federal areas 
access to state courts in such matters is not necessary to the promotion 
of the federal purpose and it has the unfortunate consequence of 
leaving such people for the most part without remedy in these cases. 
The necessity of the inhabitants is “obvious and imperative.” Surely 
it was not intended when Article I, Section 8, Clause 17, was incor- 


porated into the Constitution™ that federal areas within states should 
be left without a developed legal system. 
WALTERRENE Price Roperick, LL.B., 
The George Washington University Law School. 


65 This view was advocated in the dissenting opinion to Herken y. Glynn, 
supra note 14, in which the majority held that members of a soldiers’ home in 
Kansas did not have the right to vote in a local election. 

66 In Utah Power & Light Co. v. United States, supra note 5, the Supreme 
Court stated that a state might tax private property, such as livestock, located 
on federal property. In Collins v. Yosemite Park & Curry Co., 304 U. S. 518, 
58 Sup. Ct. 1009, 82 L. ed. 1502 (1938), the Court stated that cession of juris- 
diction over land by a state to the Federal Government might be limited by 
a reservation such as that of taxing persons and their property on the land 
included. 

67 This clause was not in the original draft of the Constitution. It is thought 
that an event which occurred at the close of the American Revolution had a 
great effect in introducing it into the Constitution. Congress, then sitting in 
Philadelphia, was surrounded and insulted by an insolent body of mutineers of 
the Continental Army. The executive authority of Pennsylvania was asked to 
take measures to defend it, but the State was so slow to act that Congress 
indignantly removed to New Jersey and remained for some time at Princeton 
without again being insulted. Then it adjourned to Annapolis. “The general 
dissatisfaction with the proceedings of Pennsylvania, and the degrading spec- 
tacle of a fugitive Congress were sufficiently striking to produce this rem- 
edy. . . .” 2 Story, op. cit. supra note 6, § 1219. 
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EsTopPEL OF PATENT LICENSEE TO DENY VALIDITY 


By its decision in Sola Electric Co. v. Jefferson Electric Co. the 
Supreme Court has partially upset the long established rule of patent 
law that a licensee is estopped to deny the validity of the patent under 
which he is licensed. The case involved an action by the licensor, 
the Jefferson Company, to recover royalties alleged to be due from the 
licensee, the Sola Company. The licensing contract was conditioned 
on a price-fixing agreement in which the Sola Company had agreed 
to conform to the prices fixed by the licensor for the sale of competing 
patented articles by other licensees and by the licensor. As a defense 
to the action, the Sola Company attempted to show that the patent 
under which it was licensed was invalid. Both the District Court 
for the Northern District of Illinois and the Circuit Court of Appeals 
for the Seventh Circuit, following the long established rule, held the 
Sola Company estopped to assert this defense.’ The judgment was 
reversed by the Supreme Court in an opinion delivered by Mr. Chief 
Justice Stone. 

The decision is based on the premise that an agreement to fix 
prices on articles entering interstate commerce is a violation of the 
Sherman Anti-Trust Act unless it is within the protection of a law- 
fully granted patent monopoly.* The doctrine of estoppel was held 
to be so in conflict with the purposes of the Sherman Act that the 
courts should not apply it in cases where there is a price-fixing agree- 
ment. The decision expressly does not abrogate the rule of estoppel 
as applied to situations in which there is no price-fixing agreement. 

It is of interest first to examine the scope of this rule of estoppel 
as it existed prior to the decision in the Sola case. The common 
situation in which the rule has been applied is in a suit by the licensor 
to recover royalties alleged to be due under the licensing contract, as 
in the Sola case.* The rule has been applied only during the con- 
tinuance of the license. If for some reason the license had been ter- 


1 Sola Electric Co. v. Jefferson Electric Co., 317 U. S. 173, 63 Sup. Ct. 172, 
87 L. ed. 150 (1942), noted (1943) 56 Harv. L. Rev. 814; (1943) 41 MicH. 
L. Rev. 984; (1943) 17 Temp. U. L. Q. 192. The doctrine of the Sola case was 
applied in American Cutting Alloys v. General Electric Co., 135 F. (2d) 502 
(C. C. A. 2d, 1943). 

2 United States v. Harvey Steel Co., 196 U. S. 310, 25 Sup. Ct. 240, 49 L. ed. 
492 (1905); General Motors Corp. v. Rubsam Corp., 65 F. (2d) 217 (C. C. A. 
6th, 1933), cert. den. 290 U. S. 688, 54 Sup. Ct. 123, 78 L. ed. 593 (1933) ; 
Eskimo Pie Corp. v. National Ice Cream Co., 20 F. (2d) 1003 (W. D. Ky. 
1927), aff'd 26 F. (2d) 901 (C. C. A. 6th, 1928); White v. Lee, 14 Fed. 789 
(C. C. D. Mass. 1882). 

3 Jefferson Electric Co. v. ae: Electric Co., 122 F. (2d) 124 (C. C. A. 7th, 
1941) and 125 F. (2d) 322 (C. C. A. 7th, 194 1). 

426 Stat. 209 (1890), 15 U. S. < §§ 1- 7, § 15 (1940). 

5 General Motors Corp. v. Rubsam Corp., supra note 2; Drackett Chemical 
Co. v. Chamberlain Co., 63 F. (2d) 853 (C. C. A. 6th, 1933). 
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minated, the licensee is considered no longer estopped to deny the 
validity of the patent. When the invalidity of the patent amounted 
to a total failure of consideration or to an eviction for the reason that 
the patent or the claims thereunder in suit had been declared invalid 
in other legal proceedings, the licensee is likewise no longer consid- 
ered estopped.’ However, in this latter situation the licensee has 
remained estopped to deny validity as respects royalties which accrued 
before the decree adjudging the patent invalid was entered.* Indis- 
criminate licensing of other persons to use the subject matter of the 
patent does not constitute an eviction such as will leave the licensee 
free to deny the validity of the patent.® 

When the licensee in the licensing contract agrees not to contest the 
validity of the patent at any time during the entire term thereof, the 
decisions are in conflict as to whether such provision is enforceable 
upon termination of the license.*® The licensee has not been estopped 
to introduce evidence of prior art for the purpose of limiting the 
scope of the patent under which he is licensed.** Under this departure 
from the rule the licensee has not been able to introduce evidence of 
prior art which is so nearly like the patent under which he is licensed 
that the scope of the claims thereunder would be limited to the 
extent that the claims would be invalidated. Such prior art does 
not limit the scope of the claims; it invalidates the claims, and this 
the licensee is estopped to do. Despite the almost seeming absurdity 
of this result, it is logical when the rule is followed and has been 


6 General Motors Corp. v. Rubsam Corp., supra note 2; Universal Rim Co. 
v. Scott, 21 F. (2d) 346 (N. D. Ohio, 1922); Eskimo Pie Corp. v. National 
Ice Cream Co., supra note 2. 

7 Drackett Chemical Co. v. Chamberlain Co., supra note 5; H. C. White Co. 
v. Morton E. Converse & Son Co., 20 F. (2d) 311 (C. C. A. 2nd, 1927); 
Ross v. Fuller & Warren Co., 105 Fed. 510 (N. D. N. Y. 1900); White v. 
Lee, supra note 2; Universal Rim Co. v. Scott, supra note 6. 

8 Eskimo Pie Corp. v. National Ice Cream Co., supra note 2; Drackett Chem- 
ical Co. v. Chamberlain Co., supra note 5. 

9 McKay v. Smith, 39 Fed. 556 (D. Mass. 1889). 

10 Eskimo Pie Corp. v. National Ice Cream Co., supra note 2 adopts the view 
that if the licensing contract is drawn in such a manner as will show that it is 
the unmistakable intent of the parties that the licensee is not to contest the valid- 
ity of the patent during the term thereof the provision is enforceable. How- 
ever, the court held that the intent shown was not sufficient to leave the question 
free from doubt; hence no estoppel. Philadelphia Creamery Supply Co. v. 
Davis & Rankin Bldg. & Mfg. Co., 77 Fed. 879 (N. D. Ill. 1896), holds such 
provision valid. But see Pope Mfg. Co. v. Gormully, 144 U. S. 224, 12 Sup. 
Ct. 632, 36 L. ed. 414 (1892), in which the Supreme Court indicates a strong 
disapproval of such provisions. 

11 Freeman v. Altvater, 129 F. (2d) 494 (C. C. A. 8th, 1942); Paine & Wil- 
liams Co. v. Baldwin Rubber Co., 113 F. (2d) 840 (C. C. A. 6th, 1940); Swan 
Carburetor Co. v. General Motors Corp., 42 F. (2d) 452 (N. D. Ohio, 1927), 
aff'd 44 F. (2d) 24 (C. C. A. 6th, 1930), cert. den. 282 U. S. 897, 51 Sup. Ct. 
181, 75 L. ed. 790 (1931); Chadeloid Chemical Co. v. Charles McAdam Co., 
298 Fed. 713 (C. C. A. 2d, 1924). 


7 
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the actual holding of a number of cases.12 When the licensee is 
licensed under an application for a patent, decisions are in conflict 
as to whether he is estopped to deny validity of the application.’* 

Heretofore the courts do not seem to have regarded a price-fixing 
agreement as a material factor in determining whether or not they 
would hold the licensee estopped to deny the validity of the patent.’ 
The courts had adopted the view that Mr. Chief Justice Stone ex- 
pressly rejects in the Sola decision that the doctrine of estoppel should 
govern despite the prohibitions on price-fixing in the Sherman Act 
and in the Clayton Act. 

The reason for the existence of the rule of estoppel has been the 
desire of the courts to limit the private rights of the parties. The 
licensee under a patent licensing contract has received that for which 
he has bargained; he should not be allowed to affirm and at the same 
time disaffirm the licensing contract. 

In the early case of Kinsman v. Parkhurst*® the Supreme Court 
applied an agency analogy in enunciating the doctrine of estoppel. 
The Court compared the position of the licensee who sought to escape 
payment of royalties to that of an agent who seeks to retain for his 
own use money he has collected for his principal. The agent may 
not retain the money on the allegation that the original debt was not 
justly due the principal. The Court held that by analogy the licensee 
could not retain profits resulting from the use or sale of the subject 
matter of the patent that he had contracted to pay to the licensor even 
though the patent was invalid. Consequently, invalidity was no de- 
fense to the action for royalties and the licensee was estopped to 
assert it. 

Other early cases apply a landlord-tenant analogy.*® They regard 
the licensee as being in the position of a tenant who, so long as he 
remains in possession of the premises, cannot dispute the title of the 
landlord. Other cases advance the rather curious reasoning that the 
application of the rule of estoppel brings about a result that is desir- 


12 Westinghouse Electric & Mfg. Formica Insulation Co., 266 U. S. 
342, 45 Sup. Ct. 117, 69 L. ed. 316 (1528) ; ; Swan Carburetor Co. v. General 
Motors Corp., supra note 11. 

13 Trumbull v. Kirschbraun, 67 F. (2d) 974 (C. C. P. A. 1933), holds that 
the rule of estoppel applies equally whether the licensor is a patentee or an 
applicant. Contra: Stubnitz-Greene Spring Corp. v. Fort Pitt Bedding Co., 
110 F. (2d) 192 (C. C. A. 6th, 1940), holding that the rule of estoppel does not 
apply when the licensor is only an applicant for a patent; the licensee accepted 
the license on the mere chance that something in the application might be 
patentable and he had no way of knowing what the patent would contain if and 
when issued. 

14 Jefferson Electric Co. v. Sola Electric Co., supra note 3. 

1518 How. 289, 15 L. ed. 385 (1856). 

16 See White v. Lee, supra note 2. 
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able from the standpoint of public policy.** Such decisions point out 
that the parties may be able to obtain all of the benefit of a valid 
patent, even though the patent may in fact be invalid, because the 
validity may otherwise never be disputed. This they regard as a 
desirable result since it is calculated to strengthen the patent system. 
The principal case seems inconsistent with these since Mr. Chief 
Justice Stone found that opposite result is desirable in price-fixing 
cases. 

In many of the more recent cases the courts have accepted the rule 
of estoppel as having become so firmly established by precedent that 
they need no longer to consider the reasons for its existence. Such 
was the attitude of the lower courts in the Sola case, the Circuit 
Court of Appeals stating that any departure from the rule should be 
addressed to Congress and not to the courts. Thus, prior to the 
Supreme Court decision in the Sola case, the courts had declined to 
reéxamine the rule to ascertain whether its universal application was 
desirable under present day conditions. 

In this zeal to forestall the licensee from asserting what they have 
regarded as an anomalous position the courts have heretofore wholly 
subordinated the interests of the public to those of the parties. The 
public has a direct and immediate interest in obtaining an adjudication 
of the validity of all patents of questionable validity.‘* Until a patent 
has been declared invalid by a federal court, it is presumed to be 
valid.° The holder of a patent which is in fact invalid, but which 
has not been so declared by a federal court, is often able to obtain 
much the same benefit as the holder of a patent of unquestionable 
validity. The existence of the invalid but unadjudicated patent may 
frighten prospective competitors of the patentee so that they either 
refrain from using the subject matter of the patent or enter into a 
licensing agreement with the patentee. The latter may thus be able 
to establish a monopoly over the subject matter of the patent irrespec- 
tive of the validity of the patent. 

Monopolies are repugnant to public policy. They are counte- 
nanced only in special situations in which the public in return for 
permitting the monopoly receives compensating benefits which it 
would not otherwise receive. In the case of a valid patent the public 
has benefitted by the invention and the disclosure thereof to an extent 
sufficient to warrant granting the monopoly to the inventor or his 
assignees and the licensees. This is not so in the case of a patent 
which is in fact invalid. It is in the interest of the public that the 


17 Ibid. 
18 Standard Water System Co. v. Griscom-Russell Co., 278 Fed. 703 (C. C. A. 
3rd, 1922). 
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monopoly afforded by an invalid patent be terminated at the earliest 
possible opportunity. Nevertheless, contrary to these seemingly ob- 
vious principles, as hereinbefore pointed out, a number of decisions 
expressly advance an opposite theory as one of the reasons for the 
existence of the rule of estoppel. Such cases regard it desirable to 
allow the parties to obtain all the benefit of a valid patent, which 
result they point out is probable because the validity of the patent 
may otherwise never be questioned. 

A patent licensing agreement is often accompanied by and condi- 
tioned on a price-fixing agreement. The Sherman Act and the Clay- 
ton Act declare price-fixing agreements to be unlawful. In United 
States v. General Electric Co.*° the Supreme Court has neverthe- 
less held that a patent licensor who is also a manufacturer may prop- 
erly require his licensee to maintain prices that are equivalent to those 
he is charging. The Court pointed out that one of the valuable ele- 
ments of the exclusive right of the patentee is to acquire profit by 
the price at which the patented article is sold: When the patentee 
licenses another to make and vend on his own account, the price at 
which the licensee will sell will necessarily affect the price at which 
he can sell his own patented goods. Under the doctrine of that case, 
in the absence of an adjudication that the patent under which the 
license is granted is invalid, it would be immaterial whether or not 
the patent is in fact valid in order for the price-fixing agreement based 
thereon to be lawful. An invalid patent may thus constitute a vehicle 
by means of which persons may clothe an otherwise illegal price- 
fixing agreement with a cloak of legality. Previous to the Supreme 
Court decision in the Sola case there seemed to be no effective action 
that could be taken by a licensee to attack an agreement to fix prices 
embraced in a patent licensing agreement through an attack on the 
patent claims. It is said that the Government may not sue nor inter- 
vene in a suit for the purpose of attempting to have a patent declared 
invalid for the reason that the Government granted the patent and 
hence is estopped to deny its validity (except when sued as an in- 
fringer in the Court of Claims).** When a recalcitrant licensee is 


19 Kennedy v. Hazelton, 128 U. S. 667, 9 Sup. Ct. 202, 32 L. ed. 576 om); 
Austral Sales 2 v. Chamberlin Metal Weather Strip Co., 54 U. S. P. Q. 
478 (N. D. N. Y. 1942). 

20 272 U. S. 476, 47 Sup. Ct. 192, 71 L. ed. 362 (1926). For a full discussion 
see Dominick, Recent Developments in the Law of Price Restrictions in Patent 
License Agreements (1943) 11 Geo. Was. L. Rev. 302. 

21 This is questioned in (1943) 56 Harv. L. Rev. 814 at 818 where the writer 
also States that if such a general rule exists, the Sherman Act “demands an 
exception” to it similar to the exception to the ‘ “estoppel” principle in the Sola 
case. The efforts of the Department of Justice to intervene in patent infringe- 
ment cases on allegations of abuses of the patent are reviewed in Borkin, Patent 





EDITORIAL NOTES 99 


enabled to assert the invalidity of the patent under which he is 
licensed, an excellent opportunity is opened up to terminate many 
supposedly lawful price-fixing agreements. 

The Supreme Court decision in the Sola case upsets the rule that 
the licensee is estopped to deny the validity of his licensor’s patent in 
those situations where the licensing contract is used to justify the 
existence of a price-fixing agreement. It may well be that the Sola 
case will furnish an opening wedge for additional limitations upon 
the patentee derived from an expanding public policy so that even- 
tually the estoppel rule will be entirely vitiated. 


WALTER P. Woop, LL.B., 
The George Washington University Law School. 


Abuses, Compulsion to License and Recent Decisions (1943) 43 Con. L. REv. 
720 at 726-728. The Government was permitted to intervene as defendant in 
Crosby Steam Gage & Valve Co. v. Manning, Maxwell & Moore, 12 U. S. Law 
Week 2210 (D. Mass. 1943), where the patent owner filed against a licensee a 
bill for specific performance of and accounting under the license agreement and 
the licensee defended on the ground that the agreement is in violation of the 
federal anti-trust laws. 
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CONSTITUTIONAL LAW—STATE INSPECTION FEES—IMMUNITY OF 
FEDERAL GOVERNMENT FROM STATE REGULATION.—The Florida 
Commercial Fertilizer Law regulating the sale and distribution of 
fertilizer within the state provides for labeling and stamping of each 
bag to show payment of an inspection fee. It further provides that 
where there is no label or stamp, the fertilizer may be seized and sold 
at public sale. Florida Statutes, 1941, c. 576, F. S. A. § 576.01 et seq. 
The Secretary of Agriculture of the United States acting under the 
Soil Conservation and Domestic Allotment Act is empowered to dis- 
tribute fertilizer as part of a national soil conservation program. When 
a farmer carries on the practices described in the statute he is entitled 
to a grant or benefit payment. The fertilizer is furnished in advance 
and the cost is deducted from the grant. [49 Stat. 163, 1148 (1935), 
50 Stat. 329 (1937), 55 Stat. 257, 860 (1941), 16 U. S. C. § 590 
et seq. (1940), and Supp. IT, §§ 590 et seq., (1942)]. The Secretary 
of Agriculture caused fertilizer to be purchased outside of Florida 
and shipped into Florida for distribution. The sacks were without 
stamps or labels and the Florida Commissioner of Agriculture gave a 
“stop sale” notice to the local distributors to cease distribution. Held, 
that the Florida statute was unconstitutional as applied to United 
States owned fertilizer imported and distributed within Florida in 
furtherance of the Federal Soil Conservation program. Mayo v. 
United States, 318 U. S. 441, 63 Sup. Ct. 1137, 87 L. ed. 1082 (1943). 

The problem of federal immunity from state regulation is one of 
recurring importance. The doctrine was first laid down in McCulloch 
v. Maryland, 4 Wheat. 316, 4 L. ed. 579 (1819), and was developed 
into its broad aspects in the following cases: Ohio v. Thomas, 173 
U. S. 276, 19 Sup. Ct. 453, 43 L. ed. 699 (1899) (soldiers’ home) ; 
Owensboro Nat'l Bank v. Owensboro, 173 U. S. 664, 19 Sup. Ct. 
537, 43 L. ed. 850 (1899) (national bank); Johnson v. Maryland, 
254 U. S. 51, 41 Sup. Ct. 16, 65 L. ed. 126 (1920) (post-office em- 
ployee) ; Arizona v. California, 283 U. S. 423, 51 Sup. Ct. 522, 75 
L. ed. 1154 (1931) (building a dam). The immunity of the Federal 
Government extends to the instrumentalities it employs to carry out 
its functions. Williams v. Talladega, 226 U. S. 404, 33 Sup. Ct. 116, 
57 L. ed. 275 (1912). This doctrine has been to a great extent re- 
ciprocal, extending the immunity to state governments from federal 
taxation and regulation. Collector v. Day, 11 Wall. 113, 20 L. ed. 122 
(1871). Although this case was later overruled on the issue of im- 
munity of state employees’ salaries from federal taxation, the doctrine 
of immunity still stands. Graves v. O’Keefe, 306 U. S. 466, 59 Sup. 
Ct. 595, 83 L. ed. 927 (1939). 

There are several tests which have been developed to determine 
this immunity. The essential function test, that is, a function tra- 
ditionally carried on by government and not customarily carried on by 
private business, has been applied to the states. Helvering v. Powers, 
293 U. S. 214, 55 Sup. Ct. 171, 79 L. ed. 291 (1934) (street rail- 
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way); Allen v. Regents of University System of Georgia, 304 U. S. 
439, 58 Sup. Ct. 980, 82 L. ed. 1448 (1938) (state university football 
game). The theory has been developed as to the federal government 
that, since it is one of delegated powers, anything which it can con- 
stitutionally do is per se a government function. McCulloch v. Mary- 
land, supra; Pittman v. Home Owners’ Corporation, 308 U. S. 21, 
60 Sup. Ct. 15, 84 L. ed. 11 (1939); Alabama v. United States, 38 
F. (2d) 897 (Ct. Cl. 1930) rev'd and dism’d for want of jurisdiction 
282 U. S. 502, 51 Sup. Ct. 225, 75 L. ed. 492 (1931); Federal Land 
Bank of St. Paul v. Bismarck Lumber Co., 314 U. S. 95, 62 Sup. 
Ct. 1, 86 L. ed. 65 (1941). For example, federally chartered banks 
have been held exempt from state taxation. McCulloch v. Maryland, 
supra; Owensboro Nat'l Bank v. Owensboro, supra; Smith v. 
Kansas City Title & Trust Co., 255 U. S. 180, 41 Sup. Ct. 243, 65 
L. ed. 577 (1921). However, banking when engaged in by the state 
has been held taxable. North Dakota v. Olson, 33 F. (2d) 848 (C. 
C. A. 8th, 1929), app. dism’d for lack of jurisdiction, 280 U. S. 528, 
50 Sup. Ct. 88, 74 L. ed. 594 (1929). Another test applicable to both 
federal and state immunity is that of the direct burden. If the burden 
falls directly on the instrumentality it is held to be invalid but if it 
falls upon a contractor, supplier or in another way indirectly, the im- 
munity does not stand. Wallcuts v. Bunn, 282 U. S. 216, 51 Sup. Ct. 
125,75 L. ed. 304 (1931) ; Trinityfarm Construction Co. v. Grosjean, 
291 U. S. 466, 54 Sup. Ct. 469, 78 L. ed. 918 (1934); Alabama v. 
King & Boozer, 314 U. S. 1, 62 Sup. Ct. 43, 86 L. ed. 3 (1941). It 
would seem that these two theories of immunity have both been weak- 
ened and perhaps superseded by the theory of congressional intent. 
In Federal Land Bank of St. Paul v. Bismarck Lumber Co., supra, 
it was held that Congress had the power under the “necessary and 
proper” clause of the Constitution expressly to immunize Federal 
Land Banks from state taxation. Congress has also waived the im- 
munity of instrumentalities in some cases. Baltimore Nat’l Bank v. 
Tax Comnr’r, 297 U. S. 209, 56 Sup. Ct. 417, 80 L. ed. 586 (1936). 
In Patapsco Guano Co. v. North Carolina, 171 U. S. 345, 18 Sup. Ct. 
862, 43 L. ed. 191 (1898), an inspection fee was allowed in a case 
similar to the instant case where the United States was not the owner 
of the fertilizer (cf. Breithaupt, Trade Barriers: Inspection Laws 
(1941) 9 Geo. Wasn. L. Rev. 757). It was held that it was not a 
burden on interstate commerce and that it did not interfere with a 
governmental function. The instant case is distinguished by the fact 
.that the Federal Government owns the fertilizer and would be directly 
bearing the burden. This distinction may be supportable under the 
supremacy clause of the Constitution but it contributes little to the 
formulation of a test of immunity which will clarify the confusion 
surrounding the application of the general doctrine. M. J.D 


FEDERAL PowER ACT—JURISDICTION OF FEDERAL POWER CoMMIS- 
SION—SCOPE OF FEDERAL REGULATION OF INTERSTATE TRANSMIS- 
SION OF ELECTRICITY—RELATION TO STATE LEGISLATION.—Jersey 
Central Power and Light Company is an electric utility which gener- 
ates and distributes electricity in a part of New Jersey. It also owns 
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and operates a transmission line extending from its generating plant 
in South Amboy, New Jersey, to the south bank of the Raritan River ; 
thence the line continues under the ownership of Public Service Elec- 
tric and Gas Company to Public Service’s substation in Perth Amboy, 
New Jersey, where other transmission lines connect to generating 
plants owned by Public Service, where feeders distribute energy to 
consumers in the vicinity of Perth Amboy, and where a transmission 
line connects to the facilities of Staten Island Edison Corporation in 
the State of New York. The three utility systems are operated in 
synchronism, so that at all times there is an electrical connection be- 
tween them through closed switches at the Public Service substation. 

Under a contract between Jersey Central and Public Service which 
provides for the interchange of “economy-flow energy” and of power 
for emergency service in case of a break-down in either company’s 
system, substantial amounts of energy are sold and transmitted by 
Jersey Central to Public Service. A similar contract is in effect be- 
tween Public Service and Staten Island, with the result that part of 
the energy produced by Jersey Central and transmitted to Public 
Service often flows to Staten Island, and vice versa. 

New Jersey Power and Light Company, a public utility subject 
to Federal Power Commission jurisdiction, acquired shares of com- 
mon stock of Jersey Central with the approval of the Board of Public 
Utility Commissioners of the State of New Jersey as required by state 
law. The Federal Power Commission found that Jersey Central was 
subject to its jurisdiction by reason of its ownership of facilities used 
in interstate transmission, and therefore New Jersey’s acquisition of 
stock of Jersey Central without approval of the Federal Power Com- 
mission was illegal. Held, that Jersey Central is a “public utility” 
within the meaning of § 201 (e) of the Federal Power Act, 49 Stat. 
847 (1935), 16 U. S. C. 824 (1940) and that acquisition of stock of 
one public utility subject to federal regulation by another requires 
Federal Power Commission approval irrespective of whether a state 
commission may also regulate the matter. Jersey Central Power & 
Light Co. v. Federal Power Commission; New Jersey Power & 
Light Co. v. Same, 319 U. S. 61, 63 Sup. Ct. 953, 87 L. ed. 869 
(1943). 

For a brief review of the factual situations in which the courts 
had drawn distinctions as to interstate commerce and the limits upon 
state regulatory powers in regard to transmission of gas or electricity, 
see Hartford Electric Light Co. v. Federal Power Commission, 131 F. 
(2d) 953 (C. C. A. 2d, 1942), (1943) 11 Geo. Wash. L. Rev. 388. 

The limits or gaps in the permissible state regulation of gas and 
electric utilities were intended to be filled by the Federal Power Act, 
supra and the Natural Gas Act, 52 Stat. 21 (1938), 15 U. S. C. 
717 (1940). The purposes of the Federal Power Act are broader 
than mere regulation of wholesale sales in interstate commerce, how- 
ever, and the Act provides for Federal control of such matters as the 
disposition of property, consolidations, and purchase of securities 
(§ 203) ; issuance of securities and assumption of liabilities (§ 204) ; 
fixing of rates and charges (§ 205); determination of cost of produc- 
tion or transmission (§ 206); ascertainment of cost of property (§ 
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208) ; system of accounts and records (§ 301); depreciation rates 
(§ 302); and other matters. 

Section 201 (a) declares that federal regulation of the transmission 
of electric energy is necessary in the public interest “to extend only 
to those matters which are not subject to regulation by the States.” 
Section 201 (b) states that the Commission shall have jurisdiction 
over all facilities for transmission or sale of electric energy in inter- 
state commerce, but shall not have jurisdiction except as specifically 
provided over facilities used for the generation of electric energy or 
over facilities used in local distribution or only for the transmission 
of electric energy in intrastate commerce. Section 201 (c) declares 
that “electric energy shall be held to be transmitted in interstate com- 
merce if transmitted from a State and consumed at any point outside 
thereof. . .” and Section 201(e) defines a public utility subject to 
Commission jurisdiction as one which owns or operates facilities 
subject to jurisdiction. 

The situation in the Hartford case was similar to that of such 
prior cases dealing with the movement of gas or electricity in inter- 
state commerce as Public Utilities Commission v. Landon, 249 U. S. 
236, 39 Sup. Ct. 268, 63 L. ed. 577 (1919), Missouri v. Kansas 
Natural Gas Co., 265 U. S. 298, 44 Sup. Ct. 544, 68 L. ed. 1027 
(1924), Public Utilities Commission vy. Attleboro Steam & Electric 
Co., 273 U. S. 83, 47 Sup. Ct. 294, 71 L. ed. 549 (1927), and Illinois 
Natural Gas Co. v. Central Illinois Public Service Co., 314 U. S. 498, 
62 Sup. Ct. 384, 86 L. ed. 371 (1942) in the respect that the only 
path the commodity could take between the place of production and 
place of consumption was fixed and determinable, and at all times 
when transmission took place the path crossed state lines. In the 
Jersey Central case, however, the path taken by the energy was not 
fixed and not necessarily in interstate commerce, but was dependent 
upon operating factors on the Public Service and Staten Island sys- 
tems. Sometimes the energy delivered by Jersey Central to Public 
Service was entirely consumed by customers of Public Service in 
New Jersey, and at other times all or part of the energy crossed the 
state line to New York; the ultimate destination and place of con- 
sumption was dependent entirely upon conditions created by Public 
Service and Staten Island. 

The Court relied upon a literal interpretation of § 201(c) in con- 
cluding that the part of the energy sold by Jersey Central which was 
consumed in New York was transmitted in interstate commerce, and 
therefore by § 201(b) Jersey Central’s transmission line is a facility 
subject to Commission jurisdiction and, by § 201(c), Jersey Central 
is a “public utility” subject to Commission jurisdiction. The Court 
reasoned that since the purpose of the Act was primarily to regulate 
the rates and charges of interstate energy, the purchase by an inter- 
vening company from the producer in the state of production should 
not be free of federal control because in that event cost for the inter- 
state sale would be fixed prior to the incidence of federal regulation 
and federal rate control would be substantially impaired, if not ren- 
dered futile. Such is the case where the intervening company serves 
solely as a step in the path of the interstate energy and where the 





104 THE GEORGE WASHINGTON LAW REVIEW 


path is always in interstate commerce. Here, however, Public Serv- 
ice’s business is predominantly the intrastate business of serving con- 
sumers in New Jersey, and by the express terms of the Act, federal 
regulation does not extend to the regulation of such retail rates since 
Congress carefully worded the statute to prevent the application of 
the Shreveport doctrine. Since part of the energy delivered by Public 
Service to Staten Island was produced by Public Service, federal reg- 
ulation of the Public Service-Staten Island transaction is already im- 
paired by problems of allocation of cost of facilities used jointly for 
intrastate and interstate service and a host of related problems, ir- 
respective of whether the purchase from Jersey Central is subject to 
federal regulation. Justification for making the Jersey Central- 
Public Service transaction subject to federal jurisdiction may be 
found, however, in those provisions of the Act relating to uniform 
accounts, depreciation, consolidations and mergers, and in the federal 
interest in coordinated and integrated regional power systems as 
contemplated in the Senate report on the bill (S. Rept. 621, 74th 
Cong., Ist Sess., p. 17), in § 10(b) of the Public Utility Holding Com- 
pany Act (49 Stat. 819 (1935), 15 U. S. C. § 79) and in § 202 of the 
Federal Power Act (49 Stat. 803 (1935), 16 U. S. C. § 791 (1940)). 

It was contended that even if Jersey Central was a public utility 
within the meaning of the Act, the purchase of Jersey Central’s stock 
by New Jersey Power did not require approval by the Federal 
Power Commission in view of the limitation on federal regulation 
included in § 201(a) and the fact that the purchase was regulated by 
and had received the approval of the state commission. The Court 
concluded that the limitation in § 201 (a) must be directed at genera- 
tion, transmission and sale of energy only, and not to matters relating 
to corporate financial arrangements and accounts. 

A strong dissenting opinion by Mr. Justice Roberts, concurred in 
by Chief Justice Stone and Mr. Justice Frankfurter, argued that to 
decide Jersey Central was a public utility subject to the Act was to 
disregard completely the Congressional intent to regulate only the 
interstate transactions which could not be reached by the states, as 
specifically expressed in § 201(a) and (b) and as amply shown by 
the legislative history and avowed purposes of the Act. It expressed 
the view that the result reached by the majority was based upon the 
literal meaning of phrases found in separate provisions of the Act 
and ignored any view of the Act in its entirety, and that it makes 
jurisdictional status of the utility depend, not on the nature of its own 
business, but on the interstate character of the operations of the 
utility to whom it delivers energy, and upon acts and conditions cre- 
ated by the latter. 

The view of the majority that Jersey Central is subject to federal 
jurisdiction may be preferable in the interest of uniform rate regula- 
tion and more complete federal control, but the decision has pre- 
cipitated a movement in the National Association of Railroad and 
Utility Commissioners to propose a bill to restate the powers of the 
Federal Power Commission to assure that federal regulation would 
effectively supplement but not supersede state regulation, an intention 
originally expressed in H. Rept. 1318, 74th Cong., 1st Sess., p. 7. 

O. L. Hooper. 
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INTERNATIONAL LAW—SOVEREIGN IMMUNITY OF ENEMy Na- 
TION—War—Comity.—Plaintiff, citizen of the United States, was 
Director of a Reference Library which operated in New York as an 
agency of the Kingdom of Hungary. Upon outbreak of war between 
the United States and Hungary, the State Department ordered the 
Swedish Minister, who represented Hungary’s interests, to close the 
library. Plaintiff, who claimed monies due from Hungary, obtained 
an attachment against the property, whereupon the Swedish Consul 
General claimed that the library, being an agency of a foreign sover- 
eign, was immune from attachment without the sovereign’s consent. 
Held, that the existence of war does not destroy a sovereign’s immu- 
nity from suit in our courts. Plaintiff’s cause is a political one and 
his remedy is through the State Department. Attachment disallowed. 
Telkes v. Hungarian National Museum, 265 App. Div. 192, 38 
N. Y. S. (2d) 419 (1942). 

The case is unprecedented in the courts of the United States, and 
the instant court upset such traditional sovereign immunity talk as: 
“Tt is true that upon the principle of comity foreign sovereigns and 
their public property are held not to be amenable to suit in our courts 
without their consent.” Guaranty Trust €o. of New York v. United 
States, 304 U. S. 126, 134, 58 Sup. Ct. 785, 82 L. ed. 1224 (1938). 
“To cite a foreign potentate into a municipal court for any complaint 
against him in his public capacity is . . . an insult which he is 
entitled to resent . . . to do so would vex the peace of nations.” 
Wulfsohn v. Russian Socialist Federated Soviet Republic, 234 N. Y. 
372, 138 N. E. 24 (1923). “His own dignity as well vas the dignity 
of the nation he represents prevents his appearance,” approved in 
De Simone v. Transportes Maritimos Do Estado, 200 App. Div. 82, 
192 N. Y. S. 815 (1922). For other prevailing comments on the 
concepts of “insult” and ‘“‘comity” see: The Schooner Exchange v. 
M’Faddon, 7 Cranch. 116, 3 L. ed. 114 (1812); Oliver American 
Trading Co. v. Mexico, 5 F. (2d) 659 (C. C. A. 2d, 1924). The 
talk was upset by the instant court when it said: “. . . the rule 
forbidding suit against a foreign sovereign without his consent does 
not rest on comity. 

Courts freely use the convenient term “comity” where friendly 
nations are involved. But when a nation becomes unfriendly (or is 
unrecognized) they may still uphold its immunity because (1) con- 
tinuity of relations or recognition does not create a sovereign, (2) it 
is a political question, (3) to do otherwise would vex the peace of 
nations. Wulfsohn v. Russian Socialist Federated Soviet Republic, 
supra (all three grounds). When nations become unfriendly comity 
fails. Russian Socialist Federated Soviet Republic v. Cibrario, 235 
N. Y. 255, 139 N. E. 259 (1923) (comity presupposes friendship). 
Since comity is based on the existence of the status of friendship, 
and since the State Department makes the political decision as to 
when such a status exists, then the doctrine of comity does have a 
political basis; such must have been the instant court’s unspoken 
thoughts when it said: “the rule . . . does not rest on comity... .” 
This speculation into the court’s mind is reinforced by its words that: 
“the rule forbidding suit against a foreign sovereign without his con- 
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sent . . . is applied because such suits involve claims of a political 
nature. . . .” and the fact that a nation is at war with a sovereign 
“merely affords greater reason for refusing to exercise comity.” This 
conclusion is further reinforced by Feller, Procedure in Cases Involv- 
ing Immunity of Foreign States in Courts of the United States, 
(1931) 25 Am. J. Int. L. 83, at 96, where it was suggested that the 
principle in the Wulfsohn case, supra (unrecognized sovereign im- 
mune from suit), was extended as follows: “A fortiori, the same 
should be true of a government with whom diplomatic relations have 
been suspended. An enemy government has been allowed immunity 
in Germany.” Observe that this is not contra to statements by courts 
which quote the rule that immunity is based on “comity” because: 
“What government is to be recognized here as a representative of a 
foreign sovereign state is a political rather than a judicial question. 

. . Its [State Department’s] action in recognizing a foreign gov- 
ernment and in receiving its diplomatic representatives is conclusive 
on all domestic courts . . . Guaranty Trust Co. of New York v. 
United States, supra at 137; United States v. Palmer, 3 Wheat. 610, 
4 L. ed. 471 (1818). 

How do courts know when their jurisdiction would violate execu- 
tive policy? (1) By judicial notice, China v. Merchants’ Fire As- 
surance Corp., 30 F. (2d) 278 (C. C. A. 9th, 1929) ; (2) by express 
State Department declaration (which is rare, (1941) 50 Yate L. J. 
1088); (3) by “suggestion” from the State Department. In re 
Hussein Bey, 256 U. S. 616, 41 Sup. Ct. 609, 65 L. ed. 1122 (1921). 
See criticism of the Department’s vague methods in (1941) 50 Yate 
L. J. 1088 and citations. See example of vague method in Lamont 
v. Travelers Insurance Co., 281 N. Y. 262, 24 N. E. (2d) 81 (1939), 
and critical analysis of this in Deak, The Plea of Sovereign Immunity 
and the New York Court of Appeals, (1940) 40 Cor. L. Rev. 453. 
Immunity has been refused when the State Department “declined 
to ask the Attorney General to present to the District Court a sug- 
gestion avowing that the ship belonged to the Turkish or Ottoman 
government and was immune from seizure.” Jn re Hussein Bey, 
supra. Also courts are said to have divided themselves into the 
automatic and the unautomatic immunity classes, see (1941) 50 YALE 
L. J. 1088 at 1092 (where New York is accused of being of the latter 
class, but the result of the instant case seems to deny the accusation) ; 
and courts say that the plea of immunity must be more than its mere 
assertion. Ervin v. Quintanilla, 99 F. (2d) 935 (C.C.A. 5th, 1939), 
cert. den. 306 U. S. 635, 59 Sup. Ct. 485, 83 L. ed. 1037 (1939). 

Who asserted the plea of sovereign immunity here? The court 
noticed from the record that the State Department notified the Swed- 
ish Minister to take charge of and close the library, and also noticed 
the Department’s statement to the Swedish Minister, at the time, 
“that the library was an agency of the Kingdom of Hungary.” Did 
the State Department go so far as to make a “suggestion” to the 
court? “The State Department has made no suggestion to the court 
concerning the claim of immunity involved herein.” Since there 
apparently was an agency relationship on the part of the Swedish 
government, how do courts look upon one claiming to be an agent 
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% a foreign sovereign? “Such claim of immunity can be made only 
yy one duly authorized to vindicate the owner’s sovereignty.” The 
Gul Djemal, 264 U. S. 90, 44 Sup. Ct. 244, 68 L. ed. 574 (1924) ; 
In re Ex parte Muir, 254 U. S. 522, 41 Sup. Ct. 185, 65 L. ed. 383 
(1921) (leading case) ; The Sao Vicente, 260 U. S. 151, 43 Sup. Ct. 
15, 65 L. ed. 383 (1922). 

Though the instant court’s opinion rested on the “political question” 
doctrine, how could the express wishes of the State Department have 
been implied from: (1) directive to the Swedish Minister to take 
charge of the library; (2) existence of unexercised executive power 
to turn the property over to the Alien Property Custodian or to con- 
fiscate it; (3) circumstances of a confused international political 
nature which made it expedient to permit Sweden to handle Hun- 
gary’s interests, but inexpedient expressly to request or suggest sov- 
ereign immunity for Hungary? 

Weighing these entangled and judicially immeasurable interests, 
the existence of plaintiff's contract claim, though unenforceable in our 
courts, should be presented to the State Department, because surely 
the courts ought to rely upon the basic democratic good sense and 
organized machinery of the Department equitably to handle such 
unique classes of claims as is represented by this one. Therefore the 
comment by a federal court that if sovereign immunity continues after 
relations have been severed then “severance of relations is an idle 
ceremony,” The Gul Djemal, 296 Fed. 563 (S. D. N. Y. 1921) 
(Turkey not at war with United States but relations broken), fails to 
touch the political, economic and psychologic realities implicit in the 
international intercourse of nations at war, and the instant court 
rightfully refused to be bound by it. Jay Murpuy. 


Member of the Bar of the District of Columbia. 


PATENTS—ACTIONS FOR INFRINGEMENT—DECISIONS ON ISSUES 
oF INVALIDITY AND NONINFRINGEMENT.—Plaintiff appealed from a 
holding of noninfringement in an infringement suit. Held, that the 
decision be affirmed but on the ground of invalidity of the patent in 
suit. Gebhard et al. v. General Motors Sales Corp., 135 F. (2d) 248 
(App. D. C., 1943). 

It seems to be settled law that, if a court decides there is no in- 
fringement, it will not go on and pass on the question of invalidity 
in favor of the patentee, even if this point is in issue. Aero Spark 
Plug Co. v. B. G. Corp., 130 F. (2d) 290 (C. C. A. 2d, 1942), (1942) 
11 Geo. Wasu. L. Rev. 121; Orenstein Trunk Corp. v. United Lug- 
gage Co., 57 U.S. P. Q. 62 (S. D. N. Y. 1942) ; Engler v. General 
Electric Co., 49 F. Supp. 782 (S. D. N. Y. 1943); S. S. Kresge Co. 
v. Davies, 112 F. (2d) 708 (C. C. A. 8th, 1940) ; National Electric 
Signal Co. v. City of Waco, 94 F. (2d) 942 (C. C. A. 5th, 1938) ; see 
Irvin v. Buick Motor Co., 88 F. (2d) 947, 951 (C. C. A. 8th, 1937), 
cert. den. 301 U. S. 702, 57 Sup. Ct. 932, 81 L. ed. 1357 (1937). 

The situation is well stated in Cover v. Schwartz, 133 F. (2d) 541 
(C. C. A. 2d, 1942), (rehearing den. Jan. 8, 1943), in which the court 
dismissed an appeal from a holding of noninfringement and invalidity 
on the ground that since only that part of the holding relating to 
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invalidity was contested by the plaintiff on his appeal, no controversy 
existed. “A patentee—plaintiff must, of course, lose unless he proves 
(a) that his patent is valid and (b) that the defendant has com- 
mitted acts of infringement. ... If the court decides against the 
plaintiff, there is no impropriety in resting the decision on either 
ground or on both grounds. If, however, a court (a trial court or an 
appellate court) holds against the plaintiff on either issue, it may not 
go on to decide the other issue in his favor, since the adverse decision 
on one of those issues means there is no case or controversy which jus- 
tifies a decision in plaintiff's favor on the other issue . . . in a patent 
suit: . . . there is no requirement that the court must first pass on 
the issue of infringement and, if it decides that there is no infringe- 
ment, must refuse to decide that the patent is invalid. Indeed, since 
the public is affected, there is much to be said for a decision in such a 
case as to the invalidity of the alleged patent monopoly (either alone 
or in conjunction with a decision of non-infringement) whenever the 
issue of invalidity is before the court and the evidence warrants such 
a decision.” 

There are some instances in which a lower court has held a patent 
not infringed and further has passed on the issue of invalidity only to 
have a higher court strike out that part of the decision relating to the 
issue of invalidity, on the ground that the issue had become moot 
when it was decided that there was no infringement. Electrical Fit- 
tings Corp. v. Thomas & Betts Co., 307 U. S. 241, 59 Sup. Ct. 860, 
83 L. ed. 1263 (1939); L. McBrine Co. v. Silverman, 121 F. (2d) 
181 (C. C. A. 9th, 1941) ; Freeman v. Altvater, 130 F. (2d) 763 (C. 
C. A. 8th, 1942). 

There are exceptions to the general rule. Barry v. General Tire & 
Rubber Co., 31 F. Supp. 879 (N. D. Ill. 1940), aff'd 122 F. (2d) 123 
(C. C. A. 7th, 1941) (valid, although not infringed); Alexander J. 
Bocz v. Hudson Motor Car Co., 19 F. Supp. 385 (E. D. Mich. 1937) 
(not infringed and invalid). One court, though decreeing the patent 
to be invalid, also passed on the issue of infringement to avoid a new 
trial if overruled on the question of invalidity on an appeal. Parco, 
Inc. v. Pero & Daniels, Inc., 45 F. Supp. 685 (D. Mass. 1942). 

Many courts will dispose of a case on the issue of invalidity alone 
without deciding on infringement, particularly when the invalidity is 
apparent. K. Kaufmann & Co. v. Leitman, 131 F. (2d) 308 (C. C. 
A. 2d, 1942) ; Madsen Iron Works v. Wood, 133 F. (2d) 416 (C. 
C. A. 9th, 1943) ; Darling v. Douglas Aircraft Co., 45 F. Supp. 859 
(D. Del. 1942) ; Grosjean v. Panther-Panco Rubber Co., 113 F. (2d) 
252 (C. C. A. Ist, 1940). 

Some courts dodge the issue of invalidity, particularly in compli- 
cated and involved patents, and look only to the infringement aspect. 
Hazeltine Corp. v. Crosley Corp., 130 F. (2d) 344 (C. C. A. 6th, 
1942) ; National Development Co. v. Lawson-Porter Shoe Machinery 
Corp., 129 F. (2d) 255 (C. C. A. Ist, 1942). One court on an ap- 
peal from a holding of noninfringement, reversed on this issue, but 
remanded the question of invalidity to the trial court for decision. 
Doble Engineering Co. v. Leeds & Northrup Co., 134 F. (2d) 78 
(C. C. A. Ist, 1943). 
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Frank, Circuit Judge, in a concurring opinion in the case of Aero 
Spark Plug Co. v. B. G. Corp., supra, declared that when the issue of 
invalidity is raised, and the patent is, in fact, invalid, it is the duty of 
the court to so hold. Mr. Justice Black in a dissenting opinion in 
the case of Exhibit Supply Co. v. Ace Patents Corp., 315 U. S. 
126, 62 Sup. Ct. 513, 86 L. ed. 736 (1942) goes even further, declar- 
ing that even though the issue of invalidity is not before the court, the 
public interest should be protected by a holding of invalidity where 
such is the fact. 

In the instant case the court said: “When the invalidity of a patent 
has been urged and clearly established in an infringement suit, the 
public interest is better served by a decision that the patent is invalid 
than by a decision that if it were valid it would not be infringed. . . . 
Dicta regarding the validity of a patent must be avoided, but it does 
not follow that a court should dispose of an infringement suit by 
deciding the minor question of infringement instead of the major 
question of validity.” 

Where the issue of validity has been raised in an infringement 
suit, it appears that all interests would be better served by a decision 
on that issue before consideration is given to the question of infringe- 
ment, rather than choosing at the court’s discretion whichever issue 
presents the easier decision for the court. 


Davip E. VARNER. 
Member of the Bar of the District of Columbia. 


PATENTS—INTERFERENCE SUITS—PRIOR ADJUDICATION ON ISSUE 
or INVALIDITyY—Comity.—To a complaint for patent infringement the 
defendant answered that the patent had been held invalid by the 
Circuit Court of Appeals in a prior suit against a different defendant 
and moved for judgment on the pleadings. The motion was granted ; 
plaintiff appealed. Held, that the prior decision of the Circuit Court 
of Appeals was not a precedent which the district court was bound 
to follow, unless the evidence pertinent to the issue of validity was the 
same in both cases. Gold Seal Importers, Inc. v. W ebsterman-Rosen- 
berg, Inc., 133 F. (2d) 192 (C. C. A. 2d, 1943). 

An adjudication adverse to any or all claims of a patent does not 
preclude another suit upon the same claims against a different defend- 
ant. The earlier decision may, by comity, be given great weight in 
later litigation and there persuade the court to render a like decision, 
but it is not res judicata and may not be pleaded as a defense. 
Triplett v. Lowell, 297 U. S. 638, 56 Sup. Ct. 645, 80 L. ed. 949 
(1936). 

Most District Courts follow the principle of comity and consider 
prior opinion of Circuit Courts of Appeals of other circuits as con- 
trolling on the issue of validity unless there is a clear showing of 
obvious error or of entirely new and substantial facts. Bellows- 
Claude Neon Co. v. Sun Ray Gas Corp., 39 F. (2d) 907 (N. D. 
Ohio 1929); Shuler Co. v. Rite-way Products, Inc., 19 F. Supp. 
804 (W. D. Tenn. 1937); Killian v. Dean Rubber Mfg. Co., 24 F. 
Supp. 995 (W. D. Mo. 1938) ; Hughes Tool Co. v. United Machine 
Co., 35 F. Supp. 879 (N. D. Tex. 1939) ; Cincinnati Traction Build- 
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ing Co. v. Pullman-Standard Car Mfg. Co., 30 F. Supp. 986 (D. Del. 
1940) ; Paul E. Hawkinson Co. v. Goodman, 32 F. Supp. 732 (S. D. 
Cal. 1940). Contra: Zenitherm Co. v. Art Marble Co. of America, 
45 F. (2d) 208 (S. D. Miss. 1930); General Electric Co. v. Jewel 
Incandescent Lamp Co., 47 F. Supp. 818 (D. N. J. 1942). One 
court, though agreeing with the decisions of two Circuit Courts 
of Appeals of other circuits holding the patent invalid, stated that the 
plaintiff was entitled to the independent judgment of the court. 
Tropic-Aire, Inc. v. Cullen-Thompson Motor Co., 24 F. Supp. 1000 
(D. Colo. 1938). 

A District Court usually feels constrained to follow the holdings 
of the Circuit Court of Appeals for that circuit, though a contrary 
decision may have been reached in Circuit Courts of Appeals for 
other circuits. Lektophone Corp. v. Miller Brothers Co., 37 F. (2d) 
580 (D. Del. 1930) ; Good Humor Corp. of America v. Mellow Ice 
Cream Corp., 36 U.S. P. QO. 410 (E. D. N. Y. 1938), aff'd 104 F. 
(2d) 1014 (C. C. A. 2d, 1939) ; Petersime Incubator Co. v. Bundy 
Incubator Co., 43 F. Supp. 446 (S. D. Ohio 1942); Young v. John 
McShain, Inc., 39 F. Supp. 521, 523 (D. Md. 1941). But, even 
though a patent had previously been held valid by a District Court and 
the holding affirmed by the Circuit Court of Appeals, in a second 
suit on the same patent in the same District Court the patent was 
held invalid. Gordon v. Conlon Corp., 42 F. Supp. 962 (E. D. IIl. 
1941). 

District Courts attach little weight to decisions in prior adjudica- 
tions in District Courts in the same or different circuits, treating such 
decisions as persuasive only while reaching a contrary result. Slayter 
& Co. v. Stebbins-Anderson Co., 31 F. Supp. 96 (D. Md. 1940) ; 
Thomas & Betts Co. v. Steel City Electric Co., 31 F. Supp. 812 (W. 
D. Pa. 1940) ; Perfect Tailboards, Patented v. Adam Black & Sons, 
Inc., 36 F. Supp. 255 (D. N. J. 1940); Ostby & Barton Co. v. 
Jungersen, 41 F. Supp. 552 (D. N. J. 1941) ; Warner Brothers Co. 
v. American Lady Corset Co., 48 F. Supp. 417 (S. D. N. Y. 1942). 
One District Court, though reaching the same conclusion on the issue 
of validity as was reached by another District Court, stated that while 
the prior decision was persuasive, its decision was reached by inde- 
pendent study and research. McKay Co. v. Shott Mfg. Co., 25 F. 
Supp. 716 (S. D. Ohio 1937). But where a District Court had a 
choice of two conflicting decisions of District Courts, one in its own 
circuit and one in another circuit, it chose the former, though saying 
that it was the better reasoned opinion. Univis Corp. v. Morgan 
40 U.S. P. Q. 410 (W. D. Mo. 1939). Older decisions appear to 
have accorded almost conclusive effect to decisions of other circuits in 
patent cases, not on the ground of comity alone, but for the purpose 
of avoiding conflicting decrees and repeated litigation. Office Speci- 
alty Mfg. Co. v. Winternight & Cornyn Mfg. Co., 67 Fed. 928 (E. 
D. Pa. 1895). Some modern decisions give great weight to prior de- 
cisions even though of a District Court in another circuit. Jungersen 
v. Morris Kaysen Co., 31 F. Supp. 703 (E. D. Pa. 1940); E. W. 
Bliss Co. v. Cold Metal Process Co., 47 F. Supp. 897 (N. D. Ohio 
1942). 
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A Circuit Court of Appeals is not bound to affirm an order of a 
district court which, upon the ground of comity, followed the decision 
of a Circuit Court of Appeals of another circuit with reference to the 
validity of a patent, but may investigate the matter of validity of the 
patent for itself, since comity is not a rule of law, but simply a rule 
of expediency. Mast, Foos & Co. v. Stover Mfg. Co., 177 U. S. 485, 
20 Sup. Ct. 708, 44 L. ed. 856 (1900). As a result of this rule, Cir- 
cuit Courts of Appeals always accord a case an independent considera- 
tion and consider prior decisions, though entitled to great weight, as 
persuasive only. Baldwin v. Abercrombie & Fitch Co., 228 Fed. 895 
(C. C. A. 2d, 1915) ; Woodley v. American Container Corp., 47 F. 
(2d) 454 (C. C. A. 8th, 1931); Standard Brands, Inc. v. National 
Grain Yeast Corp., 101 F. (2d) 814 (C. C. A. 3d, 1939), aff'd 308 
U. S. 34, 60 Sup. Ct. 27, 84 L. ed. 17 (1939) ; Apex Electric Mfg. 
Co. v. Maytag Co., 122 F. (2d) 182, 191 (C. C. A. 7th, 1941). 
Circuit Courts of Appeals give little weight to a decision of a District 
Court in another circuit. Slayter & Co. v. Stebbins-Anderson Co., 
supra. 

The decision of another Circuit Court of Appeals holding claims 
invalid will govern a decision on an appeal from an order for a pre- 
liminary injunction, although the decision on an appeal from a final 
decree may reach a different conclusion. Nicholl, Inc. v. Schick Dry 
Shaver, Inc., 98 F. (2d) 511 (C. C. A. 9th, 1938). 

A consent decree of validity in a prior infringement suit between 
the same parties is a sufficient adjudication between plaintiff and de- 
fendant, so that the validity of the patent need not again be considered 
in another suit for infringement on a different article. Charles Fischer 
Spring Co. v. Motion Picture Screen & Accessories Co., 36 F. Supp. 
227 (S. D. N. Y. 1940). But a consent decree of validity against 
other defendants in a prior suit in the same court is not entitled to 
the weight of an actual test of validity in a full and complete trial and 
is only persuasive that the patent is a substantial one. Weisbaum v. 
Gerlach, 33 F. Supp. 783 (S. D. Ohio 1940). 

Prior adjudication of validity in the same court usually is con- 
clusive, even though contrary decisions have since been rendered else- 
where, unless materially different evidence is before the court. Mur- 
ray v. Detroit Wire Spring Co., 206 Fed. 465 (C. C. A. 6th, 1913) ; 
Mantle Lamp Co. of America v. Aluminum Products Co., 86 F. (2d) 
509 (C. C. A. 7th, 1936); Maytag Co. v. Easy Washing Machine 
Corp., 96 F. (2d) 87 (C. C. A. 2d, 1938) ; Stoody Co. v. Carleton 
Metals, Inc., 111 F. (2d) 920 (C. C. A. 9th, 1940) ; Long v. Dick, 
38 F. Supp. 214 (S. D. Cal. 1941). But if materially different evi- 
dence is presented a court will reverse its prior opinion. S. Harold 
Smith, Executor v. A. B. Hall and L. C. Hall, 301 U. S. 216, 57 
Sup. Ct. 711, 81 L. ed. 1049 (1937); F. W. Woolworth Co. v. 
Emery, 42 F. (2d) 398 (C. C. A. 6th, 1930); Gordon v. Conlon 
Corp., supra. 

Conflicting decisions on validity in separate Circuit Courts of Ap- 
peals may be settled by the Supreme Court. Rubber Tire Wheel Co. 
v. Goodyear Tire & Rubber Co., 232 U. S. 413, 34 Sup. Ct. 403, 58 
L. ed. 663 (1914); Powers-Kennedy Corp. v. Concrete Mixing & 

8 
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Conveying Co. and Concrete Mixing & Conveying Co. v. Storrie & 
Co., 282 U. S. 175, 51 Sup. Ct. 95, 75 L. ed. 278 (1930). But even 
then a decision of validity is not final. S. Harold Smith, Executor v. 
A. B. Hall and L. C. Hall, supra. 
Davip E. VARNER. 
Member of the Bar of the District of Columbia. 


PATENTS — VALIDITY — COMMERCIAL Success As EVIDENCE OF 
PATENTABILITY.—Suit for declaratory judgment seeking to have U. S. 
Patent No. 1,909,616 relating to pens, pen-points and processes for 
making the same declared invalid and not infringed. The District 
Court of the United States for the District of New Jersey held the 
subject patent invalid and not infringed, 41 F. Supp. 449 (D.N. J. 
1941), and from this decision the defendants appealed. Held, that 
patent No. 1,909,616 was invalid and not infringed notwithstanding 
the fact that the patentability of the device was in doubt and that the 
device had met with immediate commercial success upon being offered 
to the public. Biggs, Circuit Judge, dissented in part holding the 
patent in suit to be valid but not infringed. Pfanstiehl Chemical Co. 
v. American Platinum Works, 135 F. (2d) 171 (C. C. A. 3d, 1943). 

From a rather early date the courts have been almost unanimous 
in their conviction that commercial success, of itself, is not sufficient 
to impart validity to an issued patent which obviously lacks patent- 
ability for other reasons. However, it has also been recognized that 
commercial success is an element that may be considered by the 
court; and, when other facts leave the question of validity in doubt, 
commercial success may be sufficient to resolve the issue in favor of 
upholding the validity of the patent. Smith v. Goodyear Dental Vul- 
canite Co., 93 U. S. 486, 23 L. ed. 952 (1877). The courts have 
varied in the amount of weight or stress they have placed on com- 
mercial success in deciding a doubtful case of patentability. In Sher- 
man-Clay & Co. v. Searchlight Horn Co., 214 Fed. 86 (C. C. A. 
Oth, 1914), the court adopted a rather liberal view and placed con- 
siderable stress on commercial success by ruling that it was proper 
to instruct the jury to the effect that “If you find, therefore, that this 
is a doubtful case on the question of invention, and that after [pat- 
entee’s device] became known it went into general use and super- 
seded the prior devices having the same purpose and theretofore used, 
you will be justified in giving effect to those facts in accordance with 
the rule pointed out, by finding that the device involved invention.” 
This case has not been rejected, and was cited with approval in 
Claude Neon Electrical Products, Inc. v. Brilliant Tube Sign Co., 
40 F. (2d) 708 (W. D. Wash., 1930). The court placed strong 
emphasis on commercial success in Electric Machinery Mfg. Co. v. 
General Electric Co., 88 F. (2d) 11 (C. C. A. 2d, 1937) ; and, con- 
versely, in Landry Mfg. Co. v. C. P. Rockwell, Inc., 45 F. (2d) 89 
(C. C. A. Ist, 1930), the court stated: “This lack of commercial 
success goes far to discredit the value of the invention, if not the 
validity of the patent.” The fact that the patentability of an invention 
has been carefully scrutinized by the Patent Office, and as a result 
of such investigation and consideration a patent is granted, coupled 
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with great commercial success after being offered to the public, must 
be considered as creating a presumption of validity of the patent. 
Hartford-Empire Co. v. Obear-Nester Glass Co., 39 F. (2d) 769 
(C. C. A. 8th, 1930), cited with approval in Electric Vacuum Cleaner 
Co. v. P. A. Geier Co., 118 F. (2d) 221 (C. C. A. 6th, 1941). In 
evaluating the stress to be placed on commercial success, caution 
should be exercised by the court to ascertain that the success is based 
on genuine merit in the invention and not due to sales campaigns and 
advertising. Franc-Strohmenger & Cowan, Inc. v. Siegman, 25 F. 
(2d) 108 (S. D. N. Y. 1928), also Sherman-Clay & Co. v. Search- 
light Horn Co., supra. The success must not be due to puffing or 
business exploitation. Minerals Separation Ltd. v. Hyde, 242 VU. S. 
261, 37 Sup. Ct. 82, 61 L. ed. 286 (1916). Where a device has merit 
and performs in a perfect manner as it was designed to do, one cannot 
then attribute commercial success entirely to sales promotion or 
advertisement, and such inherent merit and resulting commercial 
success cannot be overlooked. FE. R. Wagner Mfg. Co. v. Porter 
Steel Specialties, 116 F. (2d) 63 (C. C. A. 7th, 1940). Other courts 
have limited the value of commercial success as evidence of patent- 
ability by allowing it to be introduced only where no other factor is 
available to resolve the doubt concerning validity. Paine & Williams 
Co. v. Baldwin Rubber Co., 113 F. (2d) 840 (C. C. A. 6th, 1940) ; 
Detroit Carrier & Mfg. Co. v. Dodge Bros., 33 F. (2d) 743 (C. C. 
A. 6th, 1929); Kaser Process Pie Co. v. Pie Bakeries of America, 
Inc., 50 F. (2d) 414 (N. D. Ill. 1931). In the instant case, it is 
evident that there was doubt as to the patentability of the subject 
matter since Biggs, Circuit Judge, dissented with that part of the 
opinion holding the patent invalid. The evidence showed that articles 
made under the subject patent had achieved tremendous commercial 
success, not alone due to reduced cost, but mainly due to simplicity, 
satisfactory performance and long life. It is felt the court adopted 
an unnecessarily strict test in the instant case and that any reasonable 
doubt, such as existed here, should have been resolved in favor of 
upholding the validity of the patent. Kaplan v. Robertson, 50 F. 
(2d) 617 (D. Md. 1931) ; Minerals Separation Ltd. v. Hyde, supra; 
Hartford-Empire Co. v. Obear-Nester Glass Co., supra. 


Ditton S. TurRNEY. 
J.D. The George Washington University Law School. 


TRADE REGULATION—CLAYTON AcT—TyING CLAUSE—VALIDITY 
OF RESTRICTIVE CONDITION IN LEASE OF WIRE TYING AND STRAP- 
PING EQUIPMENT.—Petitioner sought to set aside an order of the 
Federal Trade Commission to cease and desist from incorporating in 
petitioner’s leases of wire tying and strapping machines or appliances 
for making shipping units provisions requiring the lessee to use therein 
only wire and strapping supplied by the lessor in violation of Section 
3 of the Clayton Act, 38 Stat. 731 (1914), 15 U. S.C. § 14 (1940). 
Petitioner contended that the restrictive condition does not fall within 
the prohibition of the Act and that its effect is not “to substantially 
lessen competition” in a line of commerce within the meaning of the 
Act. Held, that the tying machine industry constitutes a field distinct 
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from general tying materials field and is a line of commerce within the 
meaning of the Clayton Act; control by petitioner and two other 
companies employing similar restrictions in their leases involving 
from two-thirds to three-fourths of the business of the tying machine 
industry resulted in a substantial lessening of competition. Order of 
the Commission upheld. Signode Steel Strapping Co. v. Federal 
Trade Commission, 132 F. (2d) 48 (C. C. A. 4th, 1942). 

Petitioner contended that the terms of the Act do not apply to its 
operation since (1) the restrictive clause does not forbid the use of 
wire and strapping supplied by defendant’s competitors and the strap- 
ping and tying equipment is comparatively inexpensive and may be 
easily obtained by the customer from other dealers and (2) competi- 
tion has not been lessened to any substantial degree. 

The purpose of the Clayton Act was to supplement the Sherman 
Anti-Trust Act, 26 Stat. 209 (1890), 15 U. S. C. §1 (1940) and 
prevent such agreements as would probably lessen competition or 
create an actual tendency to monopolize. Standard Fashion Co. v. 
Magrane-Houston Co., 258 U. S. 346, 42 Sup. Ct. 360, 66 L. ed. 653 
(1922). The Act seeks to preserve legitimate competition and to pro- 
tect competitive business. Oxford Varnish Corp. v. Ault & Wiborg 
Corp., 83 F. (2d) 764 (C. C. A. 6th, 1936). Tying clauses are not 
unlawful per se; a partial and reasonable restraint may be valid. 
Federal Trade Commission v. Sinclair Refining Co., 261 U. S. 463, 
43 Sup. Ct. 450, 67 L. ed. 746 (1923). Under Section 3 of the Act 
use of the word “may” in the prohibition of sales or agreements whose 
effect may be substantially to lessen competition or tend to create a 
monopoly does not prohibit the mere possibility of the consequences 
but is to prevent such agreements as under the circumstances would 
create such a result. Rose, Federal Trade Commission Enforcement 
of Section 3 of the Clayton Act (1940) 8 Geo. Wasn. L. Rev. 639. 
Lessening of competition must be substantial. B.S. Pearsall Butter 
Co. v. Federal Trade Commission, 292 Fed. 720 (C. C. A. 7th, 1923) 
(Act not violated where vendor’s business was comparatively a small 
factor in the margarine business of the country). 

Petitioner in the instant case claimed that its share of the total 
business of leasing wire tying and strapping machines is very small. 
The Commission rejected this theory and based the lessening of 
competition on sales of wire and strapping supplies, finding that 
petitioner with two other companies employing the same restrictive 
clause in their leases control nearly three-fourths of the business done 
by the tying machine industry. Federal Trade Commission v. Gratz, 
253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 993 (1920). The court sus- 
tained these findings. As to petitioner’s particular share in the busi- 
ness the court applied the test “substantiality of the lessening of com- 
petition is to be judged with reference to the effect of the trade prac- 
tice upon the volume of business controlled by the person engaged 
in it, not with reference to the proportion which that business bears 
to the entire volume of such business throughout the country.” O-z- 
ford Varnish Corp. v. Ault & Wiborg Corp., supra; International 
Business Machines Corp. v. United States, 298 U. S. 131, 56 Sup. Ct. 
701, 80 L. ed. 1085 (1936) ; United Shoe Machinery Corp. v. United 
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States, 258 U. S. 451, 42 Sup. Ct. 363, 66 L. ed. 708 (1922). Ex- 
press covenants not to deal in a competitor’s product are unnecessary 
to make out a violation of the Act; an affirmative condition permitting 
use only of the lessor’s supplies in the lessor’s equipment may have 
the same effect. International Business Machines Corp. v. United 
States, supra; United Shoe Machinery Corp. v. United States, supra. 
Patented and unpatented articles alike come under the provisions of 
the Act. International Business Machines Corp. v. United States, 
supra. 

The court further held that the restriction in petitioner’s leases could 
not be justified to facilitate the use of the lessor’s wire and strapping 
as a trade service as might bring it under the doctrine of the oil pump 
case. Federal Trade Commission v. Sinclair Refining Co., supra. 
In that case the lessor had an interest in protecting the good will of 
his brand and in preventing substitution of other or inferior gasoline. 
A similar interest may be found in the protection of a manufacturer’s 
good will related to repair parts. Pick Mfg. Co. v. General Motors 
Corp., 80 F. (2d) 641 (C. C. A. 7th, 1935), aff'd 299 U. S. 3, 57 
Sup. Ct. 1, 81 L. ed. 4 (1936). Nor will the courts give any weight 
to arguments based on the theory of the desirability of such provisions 
for the sake of uniformity and efficiency. Radio Corp. of America v. 
Lord, 28 F. (2d) 257 (C. C. A. 3rd, 1928), cert. den., 278 U. S. 648, 
49 Sup. Ct. 83, 73 L. ed. 560 (1928); Radio Corp. of America v. 
De Forest Radio Co., 47 F. (2d) 606 (C. C. A. 3rd, 1931), cert. 
den., 283 U. S. 847, 51 Sup. Ct. 493, 75 L. ed. 1456 (1931). Attain- 
ment of excellence of product does not justify an evasion or violation 
of the provisions of the Act. 

Like all questions of degree the drawing of a line between legality 
and illegality under Section 3 of the Clayton Act must depend upon 
the circumstances of each case and must be governed by the exercise 
of judgment. Modern industrial and business activities do not lend 
themselves readily to a rigid application of any standard in determin- 
ing what constitutes a violation of the Act. The instant case and the 
recent affirmance of another order entered under Section 3 of the 
Clayton Act, Carter Carburetor Corp. v. Federal Trade Commission, 
112 F. (2d) 722 (C. C. A. 8th, 1940), demonstrate that the Com- 
mission as an administrative agency is supplying the record facts and 
expertness essential to the determination of the probable effect on 
competition of practices such as those of the petitioner. These cases 
materially strengthen the Commission’s powers of enforcement in this 
area of its jurisdiction and serve notive that the Sinclair Refining 
Company case, supra, must be strictly limited to its special facts. 


H. E. CUNNINGHAM. 


TRADE REGULATION — STATE ANTI-TRUstT LAws — EXCLUSIVE 
DEALING ARRANGEMENTS—RULE OF REASON.—Plaintiff, manufac- 
turer of industrial plant conveyer machinery and equipment, entered 
into an agreement appointing defendant, a manufacturer and erector 
of like products, the exclusive sales agent and representative of the 
plaintiff for Michigan. Plaintiff agreed to refer all inquiries from the 
Michigan territory to defendant, and defendant agreed not to sell any 
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other make of conveyer machinery. Plaintiff contends, inter alia, that 
defendant violated this exclusive dealing agreement by installing its 
own machinery in a particular Michigan transaction, and asks for an 
accounting from its alleged agent. Defendant claims the contract was 
one of sale and not of agency. Held, that the agreement was one of 
sale and not agency; that the sales agreement was void in violation 
of a Michigan statute, Micu. Comp. Laws ’29, § 16662; Mich. Stat. 
Ann. (Henderson, 1936) § 28.52, expressly declaring illegal and void 
contracts “. . . requiring that any ... brand .. . of machinery or 
tools . . . designed to be used in . . . productive industry shall be 
dealt in or sold, by either party to such contract, to the exclusion of 
all other makes or brands of such article... .” Matthews Conveyer 
Co. v. Palmer-Bee Co., 135 F. (2d) 73 (C. C. A. 6th, 1943). 

The common law rule of reason, CONTRACTS RESTATEMENT (Am. 
L. Inst. (1932) § 516(e); 5 Wuttiston, Contracts (Rev. Ed. 
1937) § 1645, has been consistently followed by the federal courts in 
determining the validity of exclusive dealing arrangements under 
§§ 1 and 2 of the Sherman Act, 26 Stat. 209 (1890), 15 U. S. C. 
§§ 1 and 2 (1940). Phillips v. Iola Portland Cement Co., 125 Fed. 
593 (C. C. A. 8th, 1903) cert. den. 192 U. S. 606, 24 Sup. Ct. 850, 48 
L. ed. 585 (1904) ; United States v. Prince Line, Ltd., 220 Fed. 230 
(S. D. N. Y. 1915). But cf. United States v. Pullman Co., 50 F. 
Supp. 123 (E. D. Pa., 1943). In United States v. Bausch & Lomb 
Optical Co., 55 U. S. P. Q. 343 (S. D. N. Y. 1942) (app. pend. 
U. S. Sup. Ct., No. 62, Oct. Term, 1943), the court applied the rule 
of reason in declaring that the exclusive arrangement between Bausch 
and Lomb and Soft-Lite taken idependently of the distribution sys- 
tem was not violative of the Sherman Act. However, the decision 
would seem questionable in view of the obviously horizontal nature 
of the exclusive dealing arrangement. Cf. United States v. Masonite 
Corp., 316 U. S. 265, 62 Sup. Ct. 1070, 86 L. ed. 1461 (1942). 
Likewise under § 3 of the Clayton Act, 38 Stat. 731 (1914), 15 U. 
S. C. § 14 (1940), the rule of reason has been applied in determining 
whether the effect of the exclusive dealing arrangement may be “to 
substantially lessen competition or tend to create a monopoly in any 
line of commerce.” Standard Fashion Co. v. Magrane-Houston Co., 
258 U. S. 346, 42 Sup. Ct. 360, 66 L. ed. 653 (1922); B. S. Pearsall 
Butter Co. v. Federal Trade Commission, 292 Fed. 720 (C. C. A. 
7th, 1923). The common law rule of reason, supra, is also generally 
followed by the state courts in applying their general constitutional 
and statutory anti-trust provisions. For a collection of the cases see 
1 MarRKETING Laws Survey, STATE ANTI-TRUsST Laws; also (1932) 
32 Cor. L. Rev. 356 n. 79; Great Western Distillery Prod. Inc. v. 
John A. Wathen Distillery Co., 10 Cal. (2d) 442, 74 P. (2d) 745 
(1937); Levine Distributing Co. v. Rubenstein, 159 Misc. 28, 285 
N. Y. Supp. 1020 (1935). Since exclusive dealing arrangements 
would seem to receive under general state anti-trust statutes analogous 
to the Sherman Act the same interpretation as they do in the federal 
courts under the latter Act, the interesting question posed by the 
instant case is the status of exclusive dealing arrangements in those 
few states having, as in Michigan, anti-trust statutes analogous to the 
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Clayton Act, and specifically designed or judicially interpreted to 
prohibit exclusive dealing arrangements. At present only six states 
have enacted such statutes, and Texas has interpreted its general 
anti-trust statute to prohibit exclusive dealing arrangements. Mass. 
Ann. Laws (1933) c. 93 § 1; Kans. Gen. Stat. ANN. (Carrick, 
1935) § 16-112; Va. Cope ANN. (Michie and Sublett, 1936) § 4722 
(8); N. C. Cope Ann. (Michie, 1939) §§ 2563 (2) and 2563 (6) ; 
La. GEN. Stat. ANN. (Dart., 1939) §§ 4959, 4961, 4962; TExas 
Stat. (Vernon, 1936) Art. 7426; Micu. Stat. ANN. (Henderson, 
1936) § 28.52. 

The Massachusetts and Kansas statutes prohibit the making of any 
sale upon “. . . condition . . . the purchaser shall not sell . . . the 
goods . . . of any other person. .. .” The rule of reason has been 
consistently followed by the courts in both states in applying the 
statute. Commonwealth v. Strauss, 191 Mass. 545, 78 N. E. 136 
(1906), cert. den. 207 U. S. 599, 28 Sup. Ct. 253, 52 L. ed. 358 
(1907) (invalid because defendant controlled 95% of the industry) ; 
Merchants’ Legal Stamp Co. v. Murphy, 220 Mass. 281, 107 N. E. 
968 (1915) (invalid because plaintiff controlled 90% of the trading 
stamp business), but cf. Butterick Publishing Co. v. Fisher, 203 
Mass. 122, 89 N. E. 189 (1909) (declared valid) ; Southwest Kansas 
Oil & Gas Co. v. Argus Pipe Line Co., 141 Kans. 287, 39 P. (2d) 
906 (1935); McConkey v. Smith, 112 Kans. 560, 211 Pac. 631 
(1923). In both states the courts have likewise interpreted the 
statutes as not being applicable to exclusive dealing arrangements as 
to territory. Commonwealth v. Strauss, supra; Zellner Mercantile 
Co. v. Parlin & Orendorff Plow Co., 98 Kans. 609, 159 Pac. 391 
(1916). While the Massachusetts and Kansas statutes appear to 
conform through judicial interpretation to the Clayton Act in scope 
and application, the Virginia statute is the only one that in sub- 
stance is like Section 3 of the Clayton Act in specifically condemning 
leases or sales on condition the buyer not sell competitive goods 
“. . . where the effect of such an agreement may be to substantially 
lessen competition or to create a monopoly in any line of business.” 
But cf. (1932) 32 Cor. L. Rev. 352, n. 41. The rule of reason has 
been followed. Wiseman v. Dennis, 156 Va. 431, 157 S. E. 716 
(1931). With the exception of Texas, infra, the North Carolina 
statute is the most stringent in that it prohibits both exclusive arrange- 
ments on condition the purchaser shall not deal in competitive goods 
and exclusive arrangements as to territory. The former has been 
construed to be bad per se. Standard Fashion Co. v. Grant, 165 
N. C. 453, 81 S. E. 606 (1914), dismissed 239 U. S. 654, 36 Sup. Ct. 
164, 60 L. ed. 487 (1915); Lewis v. Archbell, 199 N. C. 205, 154 
S. E. 11 (1930); Florsheim Shoe Co. v. Leader Dept. Store Inc., 
212 N. C. 75, 193 S. E. 9 (1937). However, the latter has been 
held bad only where an intent to stifle competition is apparent. Mar- 
Hof Co. v. Rosenbacher, 176 N. C. 330, 97 S. E. 169 (1918). The 
Louisiana statute is limited to situations involving rebate certificates 
and coercion of employees. While it has not yet been judicially 
interpreted, it seems reasonabie to suppose the courts would apply 
the rule of reason. See Wolf & Co. v. Orleans Lumber Co., 149 So. 
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322 (La. App., 1933). Texas is unique and the most severe among 
all the states in that its general anti-trust statute condemns without 
application of the rule of reason not only exclusive dealing arrange- 
ments conditioned upon the buyer not handling similar or competitive 
goods but also those involving merely an exclusive agreement not to 
buy or sell within certain territorial limits. (1926) 4 Tex. L. Rev. 
129; (1930) 8 Tex. L. Rev. 583; W. T. Rawleigh Co. v. Baker, 
117 S. W. (2d) 1117 (Tex. Civ. App., 1938); Burpee Can Sealer 
Co. v. McDonnell Co., 75 S. W. (2d) 458 (Tex. Civ. App., 1934). 
While, at first glance, the Michigan statute in the present case ap- 
pears to be in line with the North Carolina and Texas statutes, closer 
scrutiny shows it to be narrower in scope. The statute does not 
prohibit exclusive dealing arrangements as to territory, is expressly 
limited to those contracts involving machinery, tools, etc., to be used 
in productive industries, and does not have the sweep of the North 
Carolina and Texas statutes. In view of the extreme concentration 
of heavy industry and manufacturing in Michigan, the statute and 
likewise the decision in the principal case would seem to be support- 
able, particularly in view of the horizontal nature of the agreement. 
There is certainly reason to believe that the Michigan courts would 
apply the rule of reason to exclusive dealing arrangements outside of 
the particular ambit of the Michigan statute. Peerless Pattern Co. 
v. Gauntlett, 171 Mich. 158, 136 N. W. 1113 (1912) (a contract to 
buy clothing patterns exclusively from a certain firm for five years 
held valid); Selznick v. Garson Productions, 202 Mich. 106, 167 
N. W. 1010 (1918) (exclusive rights to motion pictures); White 
Marble Lime Co. v. Consolidated Lumber Co., 205 Mich. 634, 172 
N. W. 603 (1919) (exclusive sale of fuel wood) ; Beck’s Service Sta- 
tions, Inc. v. Sun Oil Co., 259 Mich. 210, 242 N. W. 890 (1932) 
(lease and contract for exclusive handling of lessor’s products) ; 
Opinion Mich. Atty. Gen., 1909, p. 114. But cf. Micu. Stat. (Hen- 
derson, Ann., 1936) § 28.61. Statutes and decisions of the North 
Carolina and Texas type are to be deplored as likely to cause much 
more public harm than good. In Independent Gas & Oil Co. v. T. B. 
Smith Co., 51 Idaho 710, 10 P. (2d) 317, 320 (1932), the proper 
judicial attitude in these cases is aptly expressed. “The gist of the 
statute is to protect the public against . . . unreasonable restraint of 
trade. The court will take judicial notice of the population of cities 

. and the fact that there are many other concerns dealing in like 
commodities there . . . for the purpose of determining the likelihood 
or possibility of a monopoly being created or competition stifled to the 
injury of the public, in the absence of evidence to the contrary.” 

E. J. M. 








